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Business

Profits

> Article 7§1 OECD MC

1. Profits of an enterprise of a Contracting State shall be
taxable only in that State unless the enterprise carries on
business in the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on
business as aforesaid, the profits that are attributable to the
permanent establishment in accordance with the provisions

of paragraph 2 may be taxed in that other State.



» Article 7§1 OECD MC

* RULE = exclusive rifgh to the state of residence (shall be taxable

only)

* EXCEPTION -2 UNLESS activity is carried out in the other state
BUSIHeSS through a PERMANENT ESTABLISHMENT (PE) = What

PrOfitS constitutes a PE? = see Article 5

* |Fthereis a PE under Article 5 = these profits may be taxed
AND in the PE state (may be taxed) (= source state) — DOUBLE

taxation—=2>elimination of such double taxation = see Article 23

*  WHICH profits? = the ATTRIBUTION of profits to a PE see
Article 7§2 AND -2 Article9




Business

Profits

> Article 7§2 OECD MC

2. For the purposes of this Article and Article [23 A] [23 B], the
profits that are attributable in each Contracting State to the
permanent establishment referred to in paragraph 1 are the
profits it might be expected to make, in particularin its dealings
with other parts of the enterprise, if it were a separate and
independent enterprise engaged in the same or similar activities
under the same or similar conditions, taking into account the
functions performed, assets used and risks assumed by the
enterprise through the permanent establishment and through

the other parts of the enterprise.



Business
Profits -
Transfer

Pricing

aspects

> Article 7§2 OECD MC — Attribution of Profits to a PE

 Methodology = apply the transfer pricing (TP) rules = in the same
way as under Article 9.

» Authorized OECD Approach (AOA): establishes a FICTION; a PE is
treated AS IF IT WERE (it is not in fact) a SEPARATE AND
INDEPENDENT enterprise

* This is the “separate and independent entity fiction” and it is
described in the following way:
* profits it might be expected to make (in particular in its
dealings with other parts of the enterprise) if it were a

separate and independent enterprise



Business
Profits -
Transfer

Pricing

aspects

» TP is based on one principle: the arm’s length principle (ALP)
» In the core of the ALP = comparability analysis. Examine:
e functions performed,
* assets used and
* risks assumed
By the PE in its dealings with the other parts of the enterprise (e.g.
its head office).
»How is it drafted in Art. 7§2: engaged in the same or similar
activities under the same or similar conditions taking into account
the functions performed, assets used and risks assumed by the

enterprise through the permanent establishment and through the

other parts of the enterprise



» Article 7§3 OECD MC — Adjustment of profits according to

ALP = how to eliminate double taxation

» Artcile 784 OECD MC — Article 7 is general,in relation to

other provisions of the Convention

Business Profits
— Transfer
Pricing

» «4. Where profits include items of income which are dealt
with separately in other Articles of this Convention, then
aspects

the provisions of those Articles shall not be affected by

the provisions of this Article»

» Av KAToLo otolyelo elcodnpatog KataAappavetol amnod to
nedlo epappoync arlhou apbpou, Tote epappoleTal TO
eldLlkotepo apBpo (m.x. apbpo 8 yia ta KEpON Ao

VOUTIALOKEC KoL LEPOTIOPLKEC ETILXELPNOELC)




Business Profits
— Transfer
Pricing

aspects

> Article 7§§2-3 OECD MC = Article 9 MTC = article 50 ITC Definition of
associated

1. Where enterprises

a) an enterprise of a Contracting State participates directly or indirectly in the™]
management, control or capital of an enterprise of the other Contracting State,
or

b) the same persons participate directly or indirectly in the management,
control or capital of an enterprise of a Contracting State and an enterprise of

the other Contracting State, The ALP

—

enterprises

€ conditions are made or imposed between

in their commercial or financial relations which differ from those which wou

ut

ade between independent enterprises, then any profits which wo

for those conditions, rises, but, by reason of

those conditions, have not so accrued, may be included in the profits of that

enterprise and taxed accordingly.

Adjustment of profits



Business Profits
— Transfer
Pricing

aspects

> ApBpo 50 KDE

NOLLLKA T(pOCWTTAL 1] VOULKEC OVTOTNTEG OTOV TPOYLOTOTIOLOUV
OpLoUOG
cuvaAAayEg, pia ) TEPLOCOTEPEG, SLEBVELG N KAL EYXWPLEG, KE  GuySeSepévwv

ouvdedepéva npoocwra Katd tTnv Evvolo tou apBpou 2 touv K.M.E. pe

OLKOVOULKOUG oplkoUC 6poug dtadopeTikoU ) EKELVOUC TTOU
B jefUav PETalD 1N cUVEESEUEVWY TIPOCWTWY (aVeEdpTNTWY  APXN LoWV

OLITOOTAOEWV

TUXELPAOEWV) 1 LETAEL oUVOESEUEVWV TIPOCWTTWY KoL TPLTWV,

ortoladnmote KEPON TA omoia XwPig Touc 6pouc autoug Ba eiyav
TPQYHOATOTIOLNOEL 0O TO VOULKO TIPOCWTTO 1) VOLLLKI) OVTOTNTQ,

TeEAKA OF aypotonolonkav Aoyw twv dLadopeTikw-epwy (opxn

TWV [OWV OIMOOTAOEWV) TEPLAAHPBOVOVTAL 6TA KEPSN TOU VOULKOU

TLPOCWITOU 1 TNC VOMLKNAC OVTOTNTOCG LOVOV 0TO PaBuo mou dev

ILELWVOUV TO OO0 Tou KataBAnteou ¢dopou

AlopBwon kepdbwv —



Business
Profits -
Transfer

Pricing

aspects

» One principle: Arm’s Length Principle (ALP)
» Several methods to determine the arm’s
length range :

» Comparable uncontrolled price method (CUP)
» Cost plus

» Resale Minus

» TNMM

» Profit split

» Any other method, under the condition that is
compatible with the ALP
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Business Profits
— The concept

of PE

» Article 5 OECD MC at a glance
§1: the rule / definition of PE
§2: indicative list of characteristic cases

§3: special rule for construction site

§4: EXCEPTIONS: what does not constitute a PE (negative
list)

§5: The dependent-agent PE
§6: The independent agent (not a PE)
§7: a holding in a company does not constitute a PE

§8: definition of «closely related persons»

11



» Article 581 OECD MC —the rule
1. Forthe purposes of this Convention, the term “permanent
establishment” means a fixed place of business through

which the business of an enterprise is wholly or partly carried

Business Profits
— The concept

on.
> Zxoha
Of PE »H ME elval kavovag «mnynecy, elvat eva katwdAl. AN to 6pLo
QAUTO emepaoTel, Snuiovpyoulvtal POPOAOYLKEC UTIOXPEWOELC
TOU Katoikou aAhodarmnc otn xwpa tnc ME. H xwpa tng ME
exeLMAgoV Okailwpa va popoloynoeL ta kepdn mou
aroodidovtal oe avtv tnv ME.

»H ME &¢ev eival Eexwploto NI, v eivall «KATOLKOC»

12



» ApBpo 5§81 OECD MC — o kavovag
* fixed place> ot0Bep0, 0plopEVO YewypadIlKA ONUELD KOl APKETH
Slapkela (ouvnBwe mavw amo 6 pnvec aAla Sev eival amoAuTo,
_ ] BA. koLt Tnv utoBeon “Formula 1 India”) wote va MPoKUTTEL N
BUSlneSS PrOﬁtS OUUMETOXN 0TNV OlKoVouLK {wn TN xwpac. H BouAnon tou
3 The Concept dopoloyoupevou va WOpuoel ME elval emiong kplowun
Of PE * place of business = tom0¢ Aoknong SpacTnNELOTNTAC, EVVOELTAL
«core businessy, avtlOlaotoAn pe §4 (tomoc mou aokouvtal
BonBNTIKEC N TPOTIAPACKEVAOTLKEC AELTOUPYLEC I EPYOOLEC).
* through which the business of an enterprise is wholly or partly
carried on =2 Sev anatteltat n ME va aokel 6Ao To €Upoc TNC

5paoTNPLOTNTAC TOU KEVIPLKOU

13



Business Profits
— The concept

of PE

> Article 5§1 OECD MC —the rule

» New digital business models have disrupted the application of

the PE rules

> From “brick-and-mortar” to “click-and-order” to “scale

without mass”

» G(oogle)A(pple)F(acebook)A(mazon) : where are they
taxed? Do they have a PE, under Article 5 OECD MC?

» The OECD Rules are under revision:; first through the
Action Plan on Base Erosion and Profit Shifting (BEPS -
2015-2017), and now under the two Pillar Agreement
(Pillar 1 and Pillar 2).

14



The ‘Zimmer
Case’

(France)

e How it started...

 Zimmer [Conseil d'Etat, N° 304715,
ECLI:FR:CESSR:2010:304715.20100331]

* [and a previous case, CE Interhome AG, 20 June

2003, RJF 10/03 n°1147]

15



The ‘Zimmer
Case’

(France)

Zimmer Ltd, Conseil d’ Etat, 31-3-2010, No 304715 and 308525
FACTS OF THE CASE

Zimmer SAS (F) distributed orthopedic products to French

clinics and hospitals acting as commissionaire of Zimmer
Ltd (GB)

Before the commissionaire arrangement it was a
distributor. Commissionaire fee was lower than the
distributor gross margin.

Tax audit in Zimmer SAS AND issued a notice to Zimmer Ltd
considering it had a PE in France through the activity of
Zimmer SAS. Taxable profits of Zimmer Ltd in France were
computed by the French Tax Administration on a pro rata
basis (sales in France over total sales).
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The ‘Zimmer
Case’

(France)

The Decision of the Conseil d’ Etat

The Conseil d” Etat held that Zimmer SAS (F) was not a
PE of Zimmer Ltd (GB), because a company acting as a
commissionaire may not constitute a PE of another
company acting as principal where it does not have the
authority to conclude contracts with third parties which
are legally binding for the principal.

Priority of legal analysis over economic approach of the
relationship between the commissionaire and the
principal

No evidence that the contracts the commissionaire
signed (in its own name) created obligations personally
for the principal

Reliance on the concept of ‘fixed place of business” was
also rejected by the court. The offices and employees of
Zimmer SAS were used by Zimmer SAS for the sole

purpose of carrying on its own commissionaire activities.

17



The ‘Zimmer
Case’

(France)

COMMENTS

Conseil D’ Etat precedent = Ste Interhome AG case: a sub may
constitute a PE if it acts as a dependent agent; the authority to
conclude contracts in the name of the principal could be exercised de
jure or de facto.

‘para 32.1 of the OECD Commentaries was introduced in 1995 while
the DTC between F-GB was concluded in 1968:; it cannot be taken into
account’.

However: irrelevant since under French civil law a commissionaire
does not bind its principal.

Decision consistent with TP guidelines (para. 9.11, restructurings) on
the importance of the contractual arrangements

Commissionaire arrangement is a widely spread vehicle for developing
a commercial network in France

18



* 'Opwc n dopoloyikn apxn BAeneL kivouvo dLaBpwonc tnc

dopoloyLknc Paonc. KATL pemeL va yivel

* H amndavtnon: to oxedlo dpaonc BEPS (Base Erosion and Profit
A f ter Shifting — AlaBpwaon @opoloyiknc Baong kat Metatomnion
Kepdbwv) yla tnv katamoAepunon tng dpopodlapuyng

Zimmer’

e To ox€blo OOZA / G20 BEPS dnpuwoupyel eéva eviaio
oUVOAO OLEBVWV POPOAOYLKWY KAVOVWY TTOU
Baoilovral otn cuvaiveon yla tnv npootacia g
dopoloyLknc Baong, mpoodpepovtac mapaAAnAa

avénuevn aopaiela kat mpolAeLpotnTa.

19



BEPS Action Plan

Coherence Substance Transparency
Harmful or inappropriate use of international Mismatches in where profits are being taxed Provide tax authorities with the
tax legislation to obtain unintended tax vs. where people responsible for generating information to enable audits to be
benefits these profits are located carried out more easily
( Y s N s N
Action 2: s b : Action 11:
Hybrid mismatch arrangements L EVEDIGE W5 Uenly a0ile ) Methodologies and data analysis
\ J ( D \ J
( ) Action /: ( )
Action 3: Avoidance of PE status Action 12
CFC rules - 5 Disclosure rules
L ) Action 8: L )
s g : no' 4 ; p
. \ Transfer pricing aspects of intangibles Action 13:
Action 4: .. :
: ( ) Transfer pricing documentation and
Interest deductions Action 9: ;
- i , country-by-country reporting
. / Transfer pricing and risk and capital \ /
4 Y\ L ) { '
Action 5: et 10: Action 14:

Harmful tax practices Dispute Resolution

Transfer pricing and high risk transactions

[ Action 1: Digital economy ]

[ Action 15: Multilateral instrument ]
20




Minimum standards

» Action 5 - Harmfultax
practices

» Action6 — Treaty abuse

» Action 13 — Country-by-
country reporting

» Action 14 — Dispute
resolution

BEPS Action Plan

Reinforced standards

» OECD TransferPricing
Guidelines
» Actions 8-10 (transfer pricing)

» Action 13 (transfer pricing
documentation)

» OECD Model Tax Convention

» Action 2 (hybrid mismatch
arrangements)

» Action 6 (treaty abuse)

» Action 7 (permanent
establishment status)

» Action 14 (dispute resolution)

Common approaches
and bestpractices

>

Action 2 — Hybrid mismatch
arrangements

Action 3 — Controlled
foreign company (CFC)
rules

Action 4 — Interest
deductionsand other
financial payments

Action 12 — Mandatory
disclosurerules

21



BEPS Action

Plan

» Mua ano tig dpaoelc BEPS otdxeuoe MEPUTTWOELS OAV QUTI) OTNV
Zimmer : ApAcn 7 n QVTLLETWIILON TIEPUTTWOEWVY TEXVNTNAG
amoduync dnuovpylac povipng eykataotaong [BEPS Action 7 —
Prevent the Artificial Avoidance of PE Status] o€ TpeLG MEPUTTWOELC:

» H avtikataotaon evoc dtavopéa amo cUuppacn ouvepyaolag
LLE apoLBn TNV mpounBela otn Bacn Twv mapayyeALWV

»H ekpetdAevon Twy e€alp€oewy WOLwC LEOW TNCS TEXVNTNC
KATATUNONG TNG ETXELPNUATIKAC Spaotnplotntac (artificially
fragmenting business activities between parts of an MNE)

» Katatunon cupfacewv kataokeung Epywv (Splitting-up

construction contracts)

22



BEPS Action /

(...) 6. BEPS concerns arising from commissionnaire arrangements may be
illustrated by the following example, which is based on a court decision that dealt
with such an arrangement and found that the foreign enterprise did not have a
permanent establishment: r

> The Zimmer Case!
- XCO is a company resident of State X. It specialises in the sale of medical products.

- Until 2000, these products are sold to clinics and hospitals in State Y by YCO, a
company resident of State Y. XCO and YCO are members of the same multinational

group.
- In 2000, the status of YCO is changed to that of commissionnaire following the
conclusion of a commissionnaire contract between the two companies. Pursuant to
the contract, YCO transfers to XCO its fixed assets, its stock and its customer base

and agrees to sell in State Y the products of XCO in its own name, but for the
account of and at the risk of XCO.

- As a consequence, the taxable profits of YCO in State Y are substantially reduced.

23



BEPS Action /

» |t is clear that in many cases commissionnaire arrangements and
similar strategies were put in place primarily in order to erode
the taxable base of the State where sales took place. Changes to
the wording of Art. 5(5) and 5(6) are therefore needed in order

to address such strategies.

» Changes to Art. 5(5) and 5(6) included in the Report on Action 7
will address commissionnaire arrangements and similar
strategies by ensuring that the wording of these provisions better

reflect this underlying policy

» How will these changes be implemented;

24



The MLI

> BEPS Action 15 = Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit

Shifting ("Multilateral Instrument" or "MLI") [super-treaty]

» 0L B€oelc TwV OUUBAAOUEVWY KPATWY WC TIPOC TIC PHTPEC TOU

MLI =2 http://www.oecd.org/tax/treaties/beps-mli-signatories-

and-parties.pdf

» Ol al\ayec oto apBpo 5 ZupPOOZA yLa Tov e€aptnUEVo
npaktopa (BEPS Action 7) mepldappavovtal oto ApBpo 12 MLI

»EANGSa =2 emtiduAaén («not to apply»)
»[aM\la =2 oxLemipuAaén

»HB =2 enidpuAaén («not to apply»)

25


http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf

The MLI

» Tionpaivel autn n emidpLAaén oto Apbpo 12 MLI;

Reservations:

Does either Contracting Jurisdiction to the Covered Tax Agreement
make a reservation on the application of a provision of the MLI?

[ ] YES: The MLI provision for which the

[ ]NO:

reservation is made does not apply
and does not modify the Covered
Tax Agreement.

The MLI Article could apply and
modify the Covered Tax Agreement.

26



Isa Home

PE Case Law Office a PE?




Tax Board ruling of
28 February 2017
(SKM2017.213.SR)

- Denmark

* Home office of sales manager creates PE for German
company

Facts of the case

A German corporation is engaged in delivering software and

hardware solutions; it hired a Danish resident sales manager
to carry out sales activities and customer service in Denmark
and the other Scandinavian countries.

The main tasks of the sales manager include:
* Sales of software solutions in Scandinavia;
* Management of key accounts and distributors;
e Customer visits and ongoing care, including drafting of quotations;
 |dentification of new clients and business development;

e Market analysis and promotion of products through trade shows, fairs,
etc.;

e Competitor analysis;
* Management of internal customer relations management system;

» Forecasting and promotion/introduction of new products to the
Scandinavian markets

28



Tax Board ruling of
28 February 2017
(SKM2017.213.SR)

- Denmark

The sales manager 2
reports directly to the German company;

will have no permanent office, shop or a similar premise
made available in Denmark;

will receive a laptop & mobile phone;
will have his travel expenses reimbursed;

work will be carried out at the premises of the clients,
partners and suppliers;

not reimbursed for furnishing or in other ways for setting up
a home office, no requirement to work from home, only
modest amount of administrative work;

not entitled to enter into binding agreements on behalf of
the German corporation or in other ways negotiate details
of sales contracts or other agreements that is binding for
the German corporation. All delivery will be carried out from
the German corporation straight to the clients.

29



 The Board’s decision:

* the sales manager’s occasional use of a home office for
administrative work would constitute a PE of his employer, the
German corporation.

* |tisirrelevant whether the premises are owned, rented or in other
ways made available for the non-resident corporation, as long as
business activities of the foreign corporation is effectively and
habitually carried out at the premises and that the business

Tax Board ruling of

28 Februa ry 2017 activities does not qualify as preparatory or auxiliary, cf. the OECD

(SKM2017.213.SR)

Model Tax Convention Art. 5(4).

* The administrative work carried out at the sales manager’s home
- Denmark was carried out in connection with his work for his employer and
qualified as core business of the German corporation.

* The work to be carried out at the home office must be regarded as
occurring on a regular basis, and thus not sporadic and occasional,
simply due to the fact that the work at home can be planned as part
of the regular course of carrying out his work as sales manager.

* Inrelation to paragraph 24 of the commentary to the OECD MTC
art. 5, the work carried out at the home office is considered an
important and material part of the core business activities, thus
beyond what can be deemed preparatory and auxiliary to the core
business of the German corporation.




PE - Case Law
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Crgomestion
25 pement Fowc Servie Agreemwnt

Formula One World Championship Ltd v. Commissioner
of Income Tax — 2016 (India)




Formula One > Facts of the Case

World e Federation Internationale de 'Automobile (FIA), the international
. . motor sports events regulating authority originally owned all
Cham,U/OHSh/p commercial rights in the F1 Championship. These rights were
Ltd v initially transferred to Formula One World Championship’s
' (FOWC) parent company, subsequently transferred to Formula
Commissioner One Asset Management Limited (FOAM) and ultimately

transferred to FOWC by way of an agreement between FIA,

FOAM and FOWC, effective from 1 January 2011. Under this
2016 (Indi agreement, FOAM licensed all commercial rights in the F1

B’ ( n |a) Championship to Formula One World Championship Ltd, a tax

resident of the United Kingdom, for a 100-year term.

of Income Tax

* Various F1 race teams also signed a “Concorde Agreement” with
FOWC and FIA, undertaking to participate in every F1 event
included in the official annual F1 racing calendar. They also bound
themselves to an unequivocal negative covenant with FOWC
under which they would not participate in any other similar
motor racing event whatsoever, nor would they promote in any
manner any rival event.




Formula One * FOWC entered into a race promotion contract (RPC)
World dated 13 September 2011 (RPC 2011), by which it
, _ granted the right to host, stage and promote the Formula
Champ/onsh/p One Grand Prix of India event to Jaypee Sports
Ltd v. International Limited (Jaypee) for a consideration of USD
S 40 million. An Artworks License Agreement (ALA)
Commissioner contemplated in RPC 2011 was also entered into between
Of Income Tax FOWC and Jaypee on the same day, permitting the use of
i : certain marks and intellectual property (IP) belonging to
2016 (|ﬂd Ia) FOWC, for a consideration of USD 1.

 RPC 2011 was preceded by another race promotion
contract signed between the parties in 2007 (RPC 2007).
Both race promotion contracts contained a clause
whereby Jaypee was bound to enter into contracts with
three of FOWC's subsidiaries, relating to exploitation of
certain rights in the F1 Championship.

34



Formula One
World
Championship
Ltd v.
Commissioner
of Income Tax

— 2016 (India)

»The issue before the court concerned inter alia the issue
of whether FOWC (a UK tax resident) maintained a fixed
place of business in India through which business
activity was carried out

» Analysis of the Court :

 (a) whether FOWC had a fixed place PE under article
5(1) of the treaty;

e (b) whether FOWC carried on business and commercial
activity in India; and

* (c) whether FOWC carried on business through its
agents in terms of article 5(4) or article 5(5) of the
treaty.

35



Formula One
World
Championship
Ltd v.
Commissioner
of Income Tax

— 2016 (India)

> The decision of the Court : the circuit is a PE

* The PE issue: the main features of article 5(1) OECD
Model are:

(1) the existence of an enterprise;
(2) its carrying on a business;

(3) the existence of a place of business, the nature of such
place being fixed; and

(4) through which (i.e. through that place) the business
should be carried on.

e The Court held that it was evident that FOWC had full
access to the circuit for the duration of the event, as well
as for the two weeks prior to it and the week succeeding
it. RPC 2011 and other agreements between Jaypee and
related entities of FOWC showed that Jaypee’s capacity
to act was extremely restricted. At all material times,
FOWC had exclusive access to the circuit and all spaces
where the competing teams were located.

36



Formula One

» The decision of the Court : the circuit is a PE
World e The PE issue: Although FOWC's access, or right of access, was

Ch (Jl’T?,D/OHSh/,D not permanent (in the sense of its being everlasting), the model
of commercial transactions it chose was such that its exclusive
Ltd v. circuit access was for up to six weeks at a time during the F1
Commissioner Championship season. In the Court’s opinion, considering the
nature of activity and FOWC’s exclusive right of access to the
Of Income Tax circuit, and the period that it was accessed, made the presence
— 2016 (md |a) of a kind contemplated under article 5(1), i.e. it was a fixed

place. In other words, the presence was not ephemeral, fleeting
or sporadic. The fact that the tenure of RPC 2011 was five years
meant that there was repetition. In the event of termination,
FOWC was entitled to two years’ payment of the assured
consideration of USD 40 million. As long as the presenceisin a
physically defined geographical area, permanence of a fixed
place could be relative having regard to the nature of the
business, it was held that the circuit itself constituted a fixed
place of business.




Formula One
World
Championship
Ltd v.
Commissioner
of Income Tax

— 2016 (India)

> The decision of the Court : the circuit is a PE

e The PE issue: carrying on business in India = The Court found
that:

* (a) FOWC had the exclusive right to include a venue in any FIA
annual calendar and that FIA was bound to grant permission for
such inclusion.

* (b) FOWC had the exclusive rights to make sound, television and
other recordings, and to exploit of its media rights.

* (c) By virtue of the Concorde Agreement, participating teams

were bound to engage in every race with two cars on any circuit
chosen by FOWC.

e (d) If Jaypee was the event promoter (owned the title to the

circuit in the sense that it owned the land), FOWC was the
commercial rights owner of the event. The bulk of the revenue
earned was through media, television and other related rights.
- All of the above: FOWC carried on business in India for the
duration of the race and for two weeks before the race and one
week thereafter 2 FOWC had a PE in India.
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Formula One
World
Championship
Ltd v.
Commissioner

of Income Tax
— 2016 (India)

> The decision of the
Court : the circuit is a PE

> A win for the Indian Tax
Authorities
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PE case law

Construction site PE — Article 5(3)
OECD MC
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2TtE 838/2011

(16-3-2011)

Austrian Company participates in a Consortium
with a Greek company (1996)

They jointly undertook a public contract that
included the maintenance of a construction site
for 12 months in Greece = “MeAetn - npounBeLa
KQlL EYKATOLOTAOT) OUOTHUATOG uero;cboi)aq uyPNG
KOLL TTTOLUEVNC tecbgqq AHZ MeyaAomoAng kat
[TtoAepaidoag - MeAetn - mpounBeta kot
EYKATOAOTAON EAQCTLKWY TAWVLWY HETADOPAG
VYPNC TEDPAG OTTO TLG KEDOAEG TWV PETAALKWV

(

TOWVLWY OTA OO uypnc tedppac Ue ‘pipe

7

conveyors
Joint liability of the members of the consortium

The Austrian partner: study and development of
design of the system & supply of (part of)
equipment

The Greek partner: supply of (part of) equipment
and installation and supervision of installation of
equipment
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xTtE 838/2011

(16-3-2011)

Remuneration of Austrian company: 433.000
euros, withholding tax of 17,5% paid to the tax
authorities and claimed back by the Austrian
company as unduly paid.

Greek tax authorities: denied the refund,
claiming that the Austrian company had
acquired a PE in Greece

|s participation to the consortium a PE?

Is the existence of Joint and several liability
“carrying on business”?
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2TtE 838/2011

(16-3-2011)

COMMENTS

The Austrian company had no physical presence in
Greece

The existence of a PE: is a question of fact

Members of transparent entity: must be judged
individually (para. 8 Comm. Art. 1 and para. 8.8
Comm. Art. 4)

The Austrian Company did not acquire a PE in Greece
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PE - Case Law

Google

» The interesting case of Google Greece - AEPAB
4818/2019

44



PE - Case Law

» Google Greece - AEGAB 4818/2019 =

» [pogku e (Kot TNV ArmoyPn Tou eA€yxou) OTL N ETIXEPNON TNC
npoodevyovoac OV MPooedePe aMAWC UTINPECieC ekmatldeuvonc
KoL UTTOOTAPLENC TTEAQTWYV YL AoyapLlaopo TNG ouvdeSEUEVNC
lpAavdiknc Etatpeiag, aA\d tapeixe evpL TMAEY LA UTINPECLWV
OAOKANPWHEVNC KoL e€elOLKEVLEVNC SLaxelpLonC TwV HEYAAWY
neAatwv ¢ (EAMNVikwy Emelpnoewy) oto mAailolo tng
SLAPNULOTIKNAC TOUG TIPOBOANC HECW TOU SLadkTUOoU, TEPAY
QUTWV Tou TPoERAETE N oV Baon mou elxe vmoypaeL pe tnv
TeAevuTala, Kal eLOLKOTEPQ, TIAPELXE UTINPEDLEC EMLKOWVWVLOC KOt
EVNUEPWONC Kal EKMaAlOEVONC TWV OTEAEXWVY TOUC yLa TA

SladpnuLotika poiovta tne «Googley.
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PE - Case Law

» Google Greece - AEHAB 4818/2019 -

» Akopa, mapelye, Kot TLC oo ELC TAVTA TOU EAEYXOU,
eEOTOULKEVLEVEC UTINPECLEC OXETIKEC UE dnLoupyla Kol
nopakolovBnon SadnNUOTIKAC KA pavLog, Snuloupyla
Ko tpowBnon dltadnuULoTIKWY «baners kat videoy,
QATIOAOYLOMO EVEPYELWY dLadNULLOTIKAC PO BOANC Ko
MEPALTEPW KABOPLlE OO KOWOU LE TLC ETILXELPNOELC TOV
SLaPNULOTIKO MPOoUTIOAOYLO O TOUG, apakoAoUBnoe tnv
eykalpn €€0PAnon Twv oPeNWV TOUC, KL CULLLETELXE OTNV
eniAuon Bepatwy mou adopovoav TNV TLLOAOYNON TWV €V

VEVEL TIOPEXOLEVWV UTINPECLWV.
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» Google Greece - AEPAO 4818/2019 -

» Katomiv toutou, o €Aeyxoc Bewpnoe OTL N mpoodeVyouoa €V
TPOKELUEVW EVIPYNOE WC EEQPTNHEVOC QVTUTPOCWTIOC TNG
ouvdebepevnc «Google Ireland», €xovtac, petaéy AWy, TNV
efovola, TNV omola doknoe adSLAAELTTA KOL CUCTNATLKA VAL
NPooeAKUEL, eKTTaLOEVEL KoL VoL uTtooTnpléel — SLayelpileTal

PE o Case LaW OUVOALKQ TTEAATEC KOLL VAL CUVATITEL OUCLAOTLKA, UE TNV OLKN TNG

LecoAdPnon, cupPaceLc yia Aoyoplaouo Tne eV AOyw

aAAodarmnc eTalpelac, xwplc va ExeL onupacia, oLog TEALKA

uTteypade TUTILKA TIC cUUPACELC TTou KataptilovTay (oTnv
etetalopevn nepintwon n «Google Ireland »), kaBooov auTeC

UTtEYPAPN oAV UE TNV EVEPYI), CUCTNHATLKI KoL KOOOPLOTLK)

OUUETOXN TNG PoodeVYoUaaS 47



PE - Case Law

» Google Greece - AEDAB 4818/2019 - amopplnteL tnv
npooduyn
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doporoyia
Kepowv
Emiyelpnoewy -
Moviun
Eykataotaon -
Ev60oOoUIALKEG

ZUVOAAQYEG

» Further Reading
1. 2tE 838/2011 — construction site PE

2. AEDAB 4812, 4814, 4816-4819/2019 — Google
Greece
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