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PREFACE

Philosophy & Public Affairs was founded in the bellef that issues of
|HI]11if concern often have a |.J]1I|{IH1IE1]‘| ical dimension and that a I:]r'_1|r;|
sophical examination of these fssues can contribute to their clarifica
tiom and to their resolution. The editors believe that this expectation
15 borne out by the following casays, drawn from the frst two volumes
of Philosophy & Public Affairs. and written by lawyers and political
sclentists as well as by phitosophers, Part 1 of this volume contains a
symposium on the conduct of war, which examines the ||,h|4, al amnd
le Lll sovrces of resirictions on mill tary miethods arltr ulms, s, The sym
posiasts, Thomas Magel, Richard B. Brandt, and R, M. Hare, relate
the details of their discussion o the most general and [fundamental
considerations of moral :h-:m'}' Here the traditional theoretical con
troversy between utilitarianism and ant-utilitarianism is shown to
have important practical comsequences, This debate in wrn is the
subject of Michael Walzer's cssay on the dilemmas of moral_action
and the probl am of “dirty hands" in polites,

The L‘-bm in Part u focus on problems arising out of World War |1
and the Viemam war. Here Michael Walzer discusses the 2 _unique
lh.‘t..utrrii "h_.-.l'.l\_m .Elid asks UL"lt!}u ultimate c-ul | of :hlw S0t ﬁlu;_:-_
not meu those who upm,_l_uu BEL ; aaldr— lhf.- M [___]_Lruhlh.tlr.:'l.l. o
rmlu.m.r: onduct. Sanford Levinson examines the '\.trl mberg trials and,
in particular, their att empt to establish canons of responsibility within
the elaborate bureaucratic or g..'llh..fdl'.:ll:.llﬁ that ZOvern maodern nations
and their military forces. Richard Wasserstrom challenges some wide-
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spread assumptions about the significance, and especially the legal
significance, of the Nuremberg trials for those who have moral ob
jections to military service im a war they regard as morally illegiti-
mate. Finally, David Malament criticizes the Supreme Court’s decision
in the Gillette case, arguing that the draft law is unconstitutional be-
cause it does not permit selective consclentious objection. The moral
problems addressed by the essays in this collection are given speclal
immediacy by events of the recent past, but those problems continue
w0 face us. The freedom, and Indecd, the lives of countlegs persons
depend on the answers given to the questions addressed in these

iH'!I,'!u'I:Fl,,']I!t CRRAYS. M.C.. T.N,, T.5.
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THOMAS MAGEL War and Massacre'

From the apathetic reaction to atrocities committed in Vietnam by
the Unlted States and its allies, one may conclude that moral restric-
tions on the conduct of war command almost as lttle sympathy
among the general public as they do among those charged with the
formation of U.S, military policy, Even when restrictions on the con-
duct of warfare are defended, it is usually on legal grnundﬂ along:
their moral basis is often poorly understood, | wish to argue that
certaln restrictons are nelther arbitrary nor merely conventlonal,
and that their validity does not depend simply on their usefulness,
There is, in other words, a moral basis for the rules of WAr, €ven
though the conventions now officially In foree are far from_giving it
perfect expression,

1

Mo elaborate moral theory is required to account for what is wrong
in cases like the Mylal massacre, since it did not serve, and was not
intended to serve, any strategic purpose. Moreover, if the participa-
tion of the United States in the Inde-Chinese war is entirely wrong
to begin with, then that engagement is incapable of providing a
justification for amy measures taken in its pursuit-=not only for the
measures which are atrocities in every war, however just its aims,

But this war has revezled attitudes of a more general kind, that
influenced the conduct of earlier wars as well. After it has ended, we

1. This paper grew out of discussions ai the Society for Ethical and Legal
Philosophy, and I am indebied 10 my fellow members for their heilp.
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shall still be faced with the problem of how warfare may be con-
ducted, and the attitudes that have resulted in the specmc conduct
of this war will jml-T:l-TﬂJ.!-dP[E-imd Moreover, similar problems
can arise in wars or rebellions fGught for very different reasons, and
against very different opponents. It is not easy to keep a firm grip
on the idea of what is not permissible in warfare, because while
some military actions are obvious atrocities, other cases are more
difficult to assess, and the general principles underlying these judg-
ments Temain obscure. Such obscurity can lead to the abandonment |
of sound intultions in favor of criterla whose rationale may be more
obvious. If such a tendency is to be resisted, it will require a better |
understanding of the restrictions than we now have. |
I propose to discuss the most general moral problem raised by
the conduct of warfare: the problem of means md ends, In one view,
there are limits on what may be done even in the service of an end
worth pursuing—and even when adherence 1o the restriction may be
very costly. A person who acknowledges the force of such restrictions
can find himself in acute moral dilemmas. He may believe, for ex-
ample, that by torturing a prisoner he can obtain information neces-
sary to prevent a disaster, or that by obliterating one village with
bombe he can halt a campaign of terrorism. If he believes that the
gains from a certain measure will clearly outweigh its costs, yet
sitll suspects that he ought not to adopt it, then he is In a dilemma
produced by the copflict between twq disparate categories of moral
reason : categories that may be called un’hmn'u:u and absolutise,
l.'.Iuhta:r!zmsm_guru primacy to 4 concern ‘with what will happen,
Absolutism gives primacy to 4 concern with what one is doing. The
confliét between ‘them -arises-because-the” altéfnatives we face are
rarely iust_"fmwe_“hn'["'é‘ﬂi"mmt pitcmes T they-are-also- chofees be-
tween alternadvé pathwiys or-measures- to-BE TR =W o of

thie.cholces.is -1o -do- terrible- things-to- anothér jerson, the ptraﬂLm

is alt¢r¢d fundmenta]h-, it is no lungu merely a ques’uon of which

“Few of us are n:um;:rletcl:, immune to either of these types of moral
intuition, though in some people, either naturally or for doctrinal
reasons, one type will be dominant and the other suppressed or weak.
But it is perfectly possible to feel the force of both types of reason
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very strongly; in that case the moral dilemma in certain situations of
crisis will be acute, and it may appear that every possible course of
action or inactiom is unacceptable for one reason or another,

Although it is this dilemma that | propose to explore, most of the
discussion will be devoted to its absolutist component. The utilitarian
component is straightforward by comparison, and has a natural
appeal to anyone who is not a complete skeptie about ethics. Utili-
E-dﬂdnl'iﬂl__?-l“ that one should. try,_either individually. or through in-
stitutions, to maximize .good and minimize evil (the definition of
these categories need not enter into the schematic formulation of
the view), and that if faced with the possibility of preventing a great
evil by producing a lesser, ome should choose the lesser evil. There
are certainly problems about the formulation of udlitiridnism, and
much has been written about it, but {ts intent is morally ransparent.
Neveriheless, despite the addition of varlous refinements, it continues
to leave large portions of ethics unaccounted for, 1 do not suggest
that some form of absolutism ean account for them all, only that
an examination of ahselutism will lead us to see the cnmplcxui.', and
perhaps the incoherence, of our moral ideas.

Utilitarianism certalnly justifies some restrictions on the conduct
of warfare, There are strong utilitardan reasons for adhering to any
limitation which seems natural to most people—particularly if the
limitation is widely accepted already. An exceptional measure which
ieems to be justified by its results in a particular conflict may create
a precedent with disastrous long-term effects.? It may even be argued
that war involves violence on such a scale that it is never jumﬂcﬂ on
utilitarian grounds—the consequences of refusing to go to war will
never be as bad as the war itself would be, even if atrocities were not
committed. Or in a more sophisticated vein it might be claimed that
a uniform policy of never resorting to military force would do less
harm in the long run, if followed consistently, than a pelicy of
deciding each case on utilitarian grounds (even though on occasion

3, Srealghtforward considerations of national interest often tend in the same
direction: the Inadvisability of using nuclear weapons seems to be overdeter-
mined in this way,
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unfamiliar with itz extensive treatment in Roman Catholic moral
theology, is GEM. Anscombe, In 1958 Miss Anscombe published a
pamphlet entitled Mr. Truman's Degree* on the occasion of the
award by Oxford University of an honorary doctorate to Harry
Truman. The pamphlet explained why she had opposed the decision
to award that dEj;IEE. recounted the story of her unsuccessful Opposi-
tion, and offered some reflections on the history of Truman's decision
to drop atom bombs on Hiroshima and Nagasaki, and on the differ-
favoring violation are overpoweringly weighty and extremely certain ence between murder_and allowable killing in warfare. She pointed
_nevertheless, when that special condition is met, it may become out that the policy of deliberately killing large numbers of civilians
Jimpossible to adhere to an absolutist position. What 1 shall offer, either as 4 means or as an end in itself did pof originate with Tru-
| therefore, is a somewhat qualified defense of absolutism. 1 believe ::'E“"?- ADC. WS CommOn _praction SIIng BT Bt Queiag SVoild
N i R ; ol tud P, v Var Il for some time before Hiroshima. The Allied area bombings
{ it underlies a valid and fundamental type of moral judgment _whujh ............. o g
| cannot be reduced to or_overridden by other principles. And while
there may be other principles just as fundamental, it is particulacly . Tigke did
| important not to lose confidence In our absolutist intuitions, for they EE'—,II';:‘—'-J!-—’l-%"-':-ht-"-[ﬂr‘"-W“"']s'—ﬂh- Japan.
L ‘ " Nitards i e policy of attacking the elvilian ulation in order to induce
| are often the only barrier before the abyss of utilitarlan apelogetics | £ P

particular applications of the pacifist policy might have worse results
than a specific utilitarian decision}. But 1 shall not consider these
arguments, for my concern s with reasons of a different kind, which
may remain when reasons of utility and interest £all.?

In the final analysis, 1 believe that the dilemma cannot always be
resolved, While not every conflict between absolutism and utilitarian-
ism creates an inseluble dilemma, and while it is certainly right to
adhere to absolutist restrictions unless the utilltarian considerations

of German citieg by conventignal explosives included raids which
killed more clvilians than did the atomic attacks; the same |s true of

1 for large-scale murder,

One absolutist position that creates no problems of interpretation
is “pacifism: the view that one may not kill another person under
-‘1]":}’ circumstances, no matter what good would be achleved or evil
averted thereby, The type of absolutist pesition that I am golng to
discuss is different, Pacifism draws the conflict with utilitarian con-
siderations very starkly. But there are other views according to
which viclence may be undertaken, even on a large scale, in a clearly
jult cause, so long as certain absolute restrictions on the character

and direction of that viclence are observed. The line is drawn some-
What closer to the bone, but it exists.

The philosopher who has done most to advance contemporary
philosophical discussion of such a view, and to explain it to those

5. These reasons, morsover, have speeial importance in that they are avail-
ghle even to one who denies the appropristeness of utilitadan considerations
in international matters. He may acknowledge lmitations on what may be
done to the soldiers and civilians of other counirles In pursuit of his naton’
military objectives, while denying that one country should in general consider
the Interests of natlonals of other countries in determining its policies.

t\"\_-"\._ s

in enemy to surrender, or to damage his morale, seems to have been
widely accepred in the civilized world, and seems to be accepted
sHIl, at least if the stakes are high enough. It gives evidence of a
moral conviction that the deliberate killing of _r':;rr%.:;qgn]jutﬁjg;b—wum-_
en, children, old people—is permissible if enough can be gajned by it.
This follows from the more general position that any means cen in
principle be justified If it leads to n_st_n%ch:ml}- worthy end. Such an
attitude is evident not only in the more ﬁ[:u&lucut:ur current weapons
systems but also in the day-to-day conduct of the nonglobal war in
Indoching: the indiscriminate destructiveness of antipersonnel weap-
ons, napalm, and aerial bombardment; cruelty to prisoners; massive
relocation of civilians; destruction of crops; and so forth. An abso-

e [l""l‘l'&'.‘;lé]}' pnn'.r.:l.':- Bee also her essav “"War and Murdear," in Nueclegr
Weapons and Christtan Conscience, ed, Walter Stein (Londen, 1583), The
present paper 8 mach indebted o these cwo essays throughout, These and
ralatedd Hu!.l_]&l.'l:s are exl::lisir&]:f treated by Paul Hamsey in The Just War (New
York, 1568), Among recent writings that bear on the moral problem are
Jonathan Bennett, “Whatever the Consequences,” Analysis 28, no. 3 (1566):
By-ro2; and Philippa Foot, “The Problem of Abortion and the Thwctrine of the
Double Effect,” The Oxford Rewiew 5 (1967): 5-15 Miss Anscombe's replics
are “A Mote on Mr, Bennett,” Analysis 28, no, 3 (1966): 208, and "Whe is
Wronged?™ The Oxford Review 5 (z1967): 16-17.
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lutist position opposes to this the view that certain acts cannot be
justified no matter what the consequences. Among those acts Is
murder—the deliberate killing of the harmless: civilians, prisoners
of war, and medical personnel.

In the present war such Jngagures are sometimes said to be re-
grettable, but they are geneta]]‘r del‘ended by reference to military
necessity and the importance of the lnng term consequences of | suc-
cess or f:ulu[e 1:1 the war. I shall” pass over the inadequacy of ‘this
consequentialist defense In its own terms, (That is the dominant
form of moral criticism of the war, for it is part of what people mean
when they ask, “Is it worth #t?") | am concerned rather to account
for the inappropriateness of offering any defense of that kind for
such actions,

Many people feel, without being able to say much more about it,
that something has gone serlously wrong when certaln measures are
admitted into consideration in the first place. The fundamental mis-
take is made there, rather than at the point where the overall benefit
of sorne monstrous measure 18 judged to outweigh its disadvantages,

and it is adopted. An account of absolutism might help us to under- .
stand this, If it i3 not allowable to do certain things, such as k‘:lllng c
unarmed prisoners or civillans, then no argument about what w{I.l.r-;’

happen if one doesn’t do them can show that doing them would be (

all right.

Absolutism does not, of course, Tequire one to fgnore the con-
sequences of one's acts. It operates as a limitation on utilitarian
reasoning, not as a substitute for it. An nbﬁululiui can be expected to
try to maximize good and minimize evil so long as this does not
_tequire him to transgress an absclute prohibition like that agalnat
E_lEdE:I_.’ But when such a conflict occurs, the prohibition takes com-
plete precedence over any consideraton of consequences. Some of
the resulis of this view are clear encugh. It requires us to forgo cer-
tain potentially useful military measures, such as the slaughter of
hostages and prisoners or indiscriminate attempts to reduce the
enemy civilian population by starvation, epidemic infectious diseases
like anthrax and bubonic plague, or mass incineration. It means that
we cannot deliberate on whether such measures are justified by the
fact that they will avert still greater evils, for as intentional measures
they cannot be justified in terms of any consequences whatever.

War and Massacre

Someone unfamiliar with the events of this century might imagine
that utilitarian arguments, or arguments of national interest, would
suffice to deter measures of this sort. But It has become evident that
such considerations are insufficient to prevent the adoption and em-
ployment of enormous antipopulation weapons once their use is con
sidered a serfous moral possibility. The same is true of the piecemeal
wiping out of rural civilian populations in airborne antiguerrilla war-
fare. Once the door is opened to calculations of utility and national
interest, the usual speculations about the future of freedom, peace,
and economic prosperity can be brought to bear to ease the con-
sciences of those responsible for a certain number of charred babies.

For this reason alone it is important to decide what Is wrong with
the frame of mind which allows such arguments to begin. But it is
also important to understand absolutism in the cases where it genu-
inely conflicts with utility. Despite its appeal, it is a paradoxical posi-
tlon, for it can require that one refrain from choosing the lesser of
two evils when that is the only cholee one has. And it is additionally
paradoxical because, unlike pacifism, it permits one to do horrible
things to people in some circumstances but not in others,

v

Before going on to say what, If anything, lles behind the position,
there remain a few relatively technical matters which are best dis-
cusgsed at this point.

LFirst it is fmporiant to specify as clearly as possible the kind of
rhi&g to whlch absolutist prohibitions can appl)- We must take seri-
ously the proviso ‘that they concern what we deliberately do to people.
There could not, for example, without incoherence, be an absolute
prohibition against bringing about the death of an mnnr:cnt person.
For one may find oneself in a situation in which, no matter what one
does, same innocent people will die as a result. 1 do not mean just
that there are cases in which someone will die no matter what one
does, because one is not in a position to affect the outcome one way
or the other. That, it is to be hoped, is one’s relation to the deaths of
most innocent people, T have in mind, rather, a case in which some-
one is bound to die, but who it is will depend on what one does.
Sometimes these situations have natural causes, as when too few re-
sources | medicine, lifeboats) are available to rescue everyone threat-
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ened with a certain catastrophe. Semetimes the situations are man-
made, as when the only way to control a campaign of terrorism is to
employ terrorist tactics against the community from which it has
arisen. Whatever one does In cases such as these, some innocemt
people will die as a result, If the absclutist prohibition forbade doing
what would result in the deaths of innocent people, it would have the
consequence that in such cases nothing one could do would be
morally permissible.

This problem is avoided, however, because what absolutism forbids
is doing certaln things to people, rather than bringing about certain
resulis. Mot everything that happens to others as a result of what
one does is something that one has done to them. Catholic moral
theology secks to make this distinction precise in a doctrine known as
the law of double effect, which asserts that there is 4 morally relevant
d1sun|:'l:|on betwr.-c'n brmg‘mg about the death qf an_innocent person

and bringing it
adnut -1-: ;\ 'i'dc' rﬂecl nl ﬂmc'l__hlng nl':r' one l:inm rﬂr'h.her.zl:rlv In the
latter case, even if the outcame 18 foreseen, it is not murder, and does
not fall under the absolute prohibition, though of course it may sull
be wrong for other reasons (reasons of udlity, for example). Rriefly,
the p“m,,qur stites that_ong s gometmes pes rmitled kno '.'I.Ill&l'l. to
Brin 1g_about as a side effect of one's actions something which it would
'n-e 'Lhwlult"l.'l.f ]mp;-rmu..mblr to hru..q uht;-ut deliberately as an end or
as a2 mmni In application to war or revolution, the law of double
effect permits a certain amount of civibian carnage as a side effect of
bombing munitons plants or attacking enemy soldiers, And even this
is |1¢:~r|:m:i.lilh]1' only if the cost is mol too great (o be justified by one's
objectives,

However, desplie fts Importance and irs usefulness in accounting
for certain plausible moral judgments, I do not believe that the law
of double effect is a generally applicable test for the consequences
of an absolutist position. [ts own application is not always clear, so
that it Intreduess uncertainty where there need not be uncertainty.

In Indochina, for example, there is a great deal of aerial bombard-
ment, strafing, spraying of napalm, and employment of pellet- or
needle-spraying antipersonnel weapons against rural villages in which
guerrillas are suspected to be hiding, or from which small-arms fire
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has been received. The majority of those killed and wounded in these
aerial attacks are reported to be women and children, even when
some combatants are caught as well. However, the government re-
gards these civilian casualtes as a regrettable side effect of what is a
legitimate attack against an armed enemy.

It might be thought easy to dismiss this as sophistry: if one bombs,
burns, or strafes a village containing a hundred people, twenty of
whom one believes to be guerrillas, so that by killing most of them
one will be statistically likely to Kill most of the guerrillas, then isn't
one's attuck on the group of one hundred a means of destroying the
guerrillas, pure and simple? If one makes no attermpt to discriminate
between guerrillas and civilians, as is impossible in a aerlal attack
an a small village, then one cannot regard as a mere side effect the
deaths of those in the group that one would not have bothered to
kill if more selective means had been available,

The difficulty is that this argument depends on one particular des-
cription of the act, and the reply might be that the means used
against the guerrillas is not: killing everybody in the village—but
rather: obliteration bombing of the area in which the twenty guer-
rillas are known to be located. If there aré civiliang in the area as well,
they will be killed as a side effect of such actlon.?

Because of casuistical problems like this, I prefer to stay with the
original, unanalyzed distinction between what ong does Lo peaple and
what merely happens to them as a a result of what one does. The law
of MoobheefEst prmrhﬂes an Jpprunmnmﬂm n many
cases, and perhaps it can be sharpened to the point where it does
better than that. Certainly the original distinctdon itself needs clarifi-
cation, particularly since some of the things we do to people involve
things happening to them as a result of other things we do. In a case
Uke the one discussed, however, it is clear that by bombing the village
one slaughters and maims the civilians in it. Whereas by giving the
only available medicine to one of two sufferers from a disease, one
does not kill the other, even if he dies as a result.

The second technical peint to take up concerns a possible misin-
terpretation of this feature of the position, The absolutist focus on
actions rather than cutcomes does not merely introduce a new, out-

5 This counterargument was :qugEHtﬂd 'h}' RGEHB Albritton




A Philosophy & Public Affairs Reader

standing item into the catalogue of evils. That is, it does not say that
the worst thing in the world is the deliberate murder of an innocent
person. For if that were all, then one could presumably justify one
such murder on the ground that it would prevent several others, or
ten thousand on the ground that they would prevent a hundred
thousand more. That is a familiar argument. But if this is allowable,
then there is no absolute prohibition against murder after all. Abso-
lutism requires that we aveid murder at all costs, not that we prenvent
it at all costs."

Finally, let me remark on a frequent criticism of absolutiam that
depends on a misunderstanding. It is sometimes suggested that such
prohibitions depend on a kind of moral self-interest, a primary obli-
giatlon to preserve one's own moral purity, to keep one's hands clean
no matter what happens to the rest of the world, If this were the po-
gition, it might be exposed to the charge of self-indulgence. After all,
what gives one man a right to put the purity of his soul or the clean-
ness of his hands above the lives or welfare of large numbers of other
people? It might be argued that a public servant like Truman has no
right to put himself first in that way; therefore if he is convinced that
the alternatives would be worse, he must give the order to drop the
bombs, and take the burden of those deaths on himself, as he must
do other distasteful things for the general good

But there are two confusions behind the view that moral self-inter-
est underlies moral absolutism/ First, it is a confusion to suggest that
the need to preserve one's moral purity might be the source of an
obligation, For if by committing murder one sacrifices one's moral
purity or integrity, that can only be because there is already some-
thing wrong with murder. The general reason against committing
murder cannot therefore be merely that it makes ocne an immoral
person, Secondly, the notion that one might sacrifice one’s moral in-
tegrity justifiably, in the service of a sufficiently worthy end, is an
incoherent notion. For if one were jusdfied in making such a sactl-
fice (or even morally requived to make it), then one would not be

8. Bomeone might of course acknowledge the moral relevance of the distine-
ton between deliberate and nondeliberate killing, without being an absolutist,
That is, he might believe gimply that it was worge o bring about a death

deliberately than as a secondary effect. But that would be merely a special
assignment of value, and not an absolute prohibition.
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sacrificing one’s moral integrity by adopting that course: one would
be preserving it,

Moral absolutism is not unique among moral theories in requiring
each person to do what will preserve his own moral purity in all
circumstances, This is equally true of utilitarianism, or of any other
theory which distinguishes between right and wrong. Any theory
which defines the right course of action in various elreumstances
and asserts that one should adopt that course, ipso facto asserts
that one should do what will preserve one’s moral purity, simply
because the right course of action is what will preserve one's moral
purity in those elrcumstances. Of course utllitarianism does not
assert that this is why one should adopt that course, but we have
seem that the same is true of absolutism,

v

It is easier to dispose of false explanations of absolutism than to
produce a true one. A positive account of the matter must begin with
the observation that war, conflict, and aggression are relations be-
tween persons. The view that it can be wrong to consider merely the
overall effect of one's actons on the general welfare comes into
prominence when those actions invelve relations with others, A man's
acts usually affect more people than he deals with directly, and those
effects must naturally be considered in his decisions. But if there are
special principles governing the manner in which he should treat
people, that will require speclal attention to the particular persons
toward whom the act is directed, rather than Just to its total effect,

Absolutist restrictions in warfare appear to be of two types:
strietions on the class of persons at whom aggression or violence may
be directed and restrictlons on the manner of attack, given that the
object falls within that class, These can be combined, however, under
the principle that hostile treatment of any person must be justified in
terms of something about that person which makes the treatment
appropriate, Hostility is a personal relation, and it must be suited to
its target. One consequence of this condition will be that certain per-
sons may not be subjected to hostlle weatment in war at all, since
nothing_about them justifies such treatment. Others will be proper

obhjecis of hostility only in certain ciccumstances, or when they are
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engaged in certain pursuits. And the appropriate manner and extent
of hostile treatment will depend on what is justified by the particular
case.

A coherent view of this type will hold that extremely hostile be-
havior toward another is compatible with treating him as a person—
even perhaps as an end in himself. This is possible only if one has
not automatically siopped treating him as a person as soon as one
starts to fight with him, If hostile, aggressive, or combative treatment
of others always violated the condition that they be treated as human
beings, it would be difficult to make further distinctions on that score
within the class of hostile actions. That peint of view, on the level of
international relations, leads to the position that if complete pacifism
i not aceepted, no holds need be barred at all, and we may slaughter
and massacre to our hearts' content, if it seems advisable, Such a
position s often expressed in discussions of war erimes.

But the fact is that ordinary people do not belleve this about con-
flicts, physical or otherwise, between individuals, and there is no
more reason why it should be true of conflicts between nations, There
geemns to be a perfectly natural conception of the distinction between
fighting clean and fighting dirty, To fight dirty is to direct one's hos-
tlity or aggression not at its proper object, but at a peripheral target
which may be more vulnerable, and through which the proper ab-
ject can be attacked indirectly, This applies in a fist fight, an election
campaign, a duel, or a philosophical argument. If the concept is gen-
eral enough to apply to all these matters, it should apply to war—both
to the conduct of individual soldiers and o the conduct of nations,

Sup]mm; that you are a candidate for IJ'l.lhlif.- office, convinced that
the election of your opponent would be a disaster, that he is an un-
serupulous demagogue who will serve a narrow range of interests and
seriously infringe the rights of those who disagree with him; and
SUppose you are convinced that you cannot defeat him by conven-
tional means. Now imagine that various unconventlonal means pre-
gent themselves as possibilities: you possess information about his
sex life which would scandalize the electorate if made public; or you
learn that his wife is an alcohelic or that in his youth he was assocl-
ated for a brief period with a proscribed political party, and you be-
lieve that this information eould be used to blackmail him into with-
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drawing his candidacy; or you can have a team of your supporters
flatien the tires of a crucial subset of his supporters on electon day;
or you are in a positon to stff the ballot booxtes; or, more simply, you
can have him assassinated. What is wrong with these methoeds, given
that they will achieve an overwhelmingly desirable result?

There are, of course, many things wrong with them: some are
against the law; some infringe the procedures of an elecioral process
to which you are presumably committed by taking part in it; very
importantly, some may backfire, and it is in the interest of all po-
litical candidates to adhere to an unspoken agreement not to allow
certaln personal matters to intrude into a cumpaign, But that is not
all. We have in addition the feeling that these measures, these meth-
ods of attack are trrelevant to the issue between you and your op-
ponent, that in taking them up you would not be directing yourself
o that which makes him an object of your opposition. You would be
directing your attack not at the true target of your hostility, but at
peripheral targets that happen to be vulnerable

The same i1z true of a fight or argument outside the framework of
any system of regulations or law. In an aleercation with a taxl driver
over an excessive fare, it Is inappropriate (o taunt him about his
accent, fatten one of his tres, or smear chewing gum on his wind-
ghield; and it remains inappropriate even If he casts aspersions on
your race, politics, or religion, or dumps the contents of your suitcase
into the street.’ '

The importance of such restrictions may vary with the serlousness
of the case; and what is unjustifiable in one cuse may be justified in
a mare extreme one, But they all derive from a single principle: that
hestility or aggression should be divected at iis true object. This
means both that it should be directed at the person or persons who
provoke it and that it should aim more specifically at what is pro-
vocative about them. The second condition will determine what form
the hostility may appropriately take,

7. Why, on the other hand, does it seemn appropriate, rather than irrelevant,
e punch someone in the mouth if he insults you? The answer is that In our
culture it is an insult o0 punch someone in the mouth, and net just an injury,
This reveals, by the way, a perfectly unsbjectionable sense In which cenven-

tiem may play a part in determining exactly what falls uoder an absolutist
restriction and what does not. [ am indebted to Robert Fogelin for this point.
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It iz evident that some idea of the relation in which one should
stand to other people underlies this principle, but the idea is difficult
to state. 1 believe it is roughly this: whatever one does to another
person intentionally must be almed at him as a subject, with the
intention that he receive it as a subject. It should manifest an atti-
tude to him rather than just to the situation, and he should be able
to recognize it and identify himself as its object. The procedures
by which such an attitude is manifested need not be addressed to the
person directly. Surgery, for example, is not a form of personal con-
frontation but part of a medical treatment that can be offered to a
patient face to face and received by him as a response to his needs
and the natural outcome of an attitude toward him.

Hostile treatment, unlike surgery, is already addressed to a person,
and does not take its interpersonal meaning from a wider context,
But hostile acts can serve as the expression or Implementation of
only a limited range of attitudes to the person who i attacked. Those
attitudes in turn have as objects certain real or presumed character-
{stics or activities of the person which are thought to Justify them.
When this background is absent, hostile or aggressive behavior can
no longer be intended for the reception of the victim as a subject,
Instead it takes on the character of a purely bureaucratic operation.
This eccurs when one attacks someone who is not the tue object of
one's hostility—the true object may be someone else, who can be at-
tacked through the victm; or one may not be manifesting a hostile
attitude toward anyone, but merely using the easlest avallable path
to some desired goal. One finds oneself not facing or addressing the
vietim at all, bui operating on him—without the larger context of
personal interacton that surrounds a surgical operation,

If absolutism is to defend its claim to priority over considerations
of utility, it must hold that the maintenance of a direct interpersonal
response to the people one deals with is a requirement which no
advantages can justfy one in abandoning. The requirement is abso-
lute only if it rules out any caleulation of what would justify its
violation. | have said earlier that there may be circumstances so ex-
treme that they render an absolutist position untenable, One may find
then that one has no choice but to do something terrible. Neverthe-
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less, even in such cases absclutism retains its force in that one can-
not claim justification for the violation. It does not become all right,

As a tentative effort to explain this, let me {ry to connéct absalutist
limitations with the possibility of justifying to the victim what is be-
ing done to him. If one abandons a person in the course of rescuing
several others from a fire of & winking ship, one could say to him,
“You understand, I have to leave you to save the others.” Similarly, if
one subjects an unwilling child to a painful surgical procedure, one
can say to him, “If you could understand, you would realize that 1
am doing this to help you.” One could even say, as one bayonets an
enemy soldier, “It's either you or me.” But one cannot really say while
torturing a prisoner, "You understand, I have to pull cut your finger-
nails because it is absclutely essential that we have the names of
your confederates”; nor can one say to the victims of Hiroshima, “You
understand, we have to Inclnerate you to provide the Japanese gov-
ernment with an Incentive to surrender.”

This does not take us very far, of course, since a utilitarian would
presumnably be willing to offer justifications of the latter sort to his
victims, In cases where he thought they were sufficient. They are
really justificatons to the world at large, which the wictim, as a
reasonable man, would be expected to appreciate. However, there
seems to me something wrong with this view, for it ignores the
possibility that to treat someone else horribly puts you in a special
relatton to him, which may have to be defended In terms of other
features of your relation to him, The suggestion needs much more
development; but it may help us to understand how there may be
requirements which are absolute in the sense that there can be no
justification for violating them. If the justification for what one did
to another person had to be such that it could be offered to him
specifically, rather than just to the world at large, that would be a
significant source of restraint.

If the account is to be deepened, 1 would hope for some results
along the following lines. Absclutism is associated with a view of
oneself as a small being interacting with others in a large world. The
justifications it requires are primarily interpersonal. Utilitarianism
is associated with a view of oneself as a benevolent bureaucrat dis-
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tributing such benefits as one can control to countless other beings,
with whom one may have various relations or none. The justifications
it requires are primarily administrative, The argument between the
two moral attitudes may depend on the relative priority of these
two conceptions.®

VI

Some of the restrictions on methods of warfare which have been
adhered to from tme to time are to be explained by the mutual
interests of the Invelved parties: restrictions on weaponry, treéatment
of prisoners, etc. But that is not all there is to it. The conditions of
directness and relevance which 1 have argued apply to relations of
conflict and aggression apply to war as well. | have said that there
are two Lypes of absolutist restrictions on the conduct of war; those
that limit the legitimate targets of hostility and those that Umit its

character, even when the target E_ﬁ_._imcplub-lc. I shall say something
about each of these. As will become clear, the principle 1 have
sketched does not yield an unambiguous answer in every case,

First let us see how it implies that attacks on some people are

allowed. but not atfacks on others, It may seem paradoxical to assert
fRat to fire @ machine gun at somecne who is throwing hand gre-
nades at your emplacement s to treat him as a human being, Yet the
relation with him is direct and straightforward.* The attack is aimed
specifically against the threat presented by a dangerous adversary,
and not against a peripheral target through which he happens to be
vulnerzhle but which has nothing to do with that threat. For ex-
ample, you might stop him by machine-gunning his wife and children,
who are standing nearby, thus distracting him from his aim of blow-
ing you up and enabling you to capture him, But if his wife and
children are not threatening your life, that would be to treat them as
means with a vengeance,

B, Finally, 1 should mentdon a diiTerent possibility, suggeited by Robert
Mozlek: that theré i a strong general presumpion against benefiting from
the calamity of another, whether or not It has been deliberately inflicted for
that or any other reason. This broader principle may well lend iis force to the
absolutlst position, _

g. It has heen vemarked that according to my wiew, shooting at sameons
establishes an I-thow relationship.
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This, however, is just Hiroshima on a smaller scale, One chjection
to weapons of mass annihilation—npuclear, thermonuclear, biological,
or chemical—is that their indiseriminateness disqualifies them as di-
rect instruments for the expression of hostile relations. In attacking
the civilian population, one treats neither the military enemy nor
the civilians with that minimal respect which is owed to them as
human beings. This is clearly true of the direct attack an people who
present no threat at all. Bue it is also true of the character of the
attack on those who are threatening you, viz.,, the government and
military forces of the enemy. Your aggression is directed against an
area of vulnerability quite distinct from any threat presented by them
which you may be justified in meeting. You are taking aim at them
through the mundane life and survival of their counteymen, instead
of aiming at the destruction of thelr military capacity. And of course
it does not require hydrogen bombs to commit such crimes.

This way of locking at the matter alse helps us to understand the
Importance of the distinetion between combatants and noncombat-
ants, and the irrelevance of much of the criticism offered against jts
Intelligibility and moral significance. According to an absolutist posi-
tion, deliberate killing of the innocent is murder, and in warfare the
role of the innocent is filled by noncombatants, This has been thought
to_raise two gorts pf problems: first, the widely imagined difficulty
of making a division, In modern warfare, between combatants and
noncoribiafants; sécond, problems deriving from the connotation of
the word “innocence.” N

"Letme take up the latter question first.* In the absolutist position,
the operative noton of innocence is not moral innocence, and it is
not opposed to moral gullt, If it were, then we would be justified in
killing 2 wicked but noncombatant hairdresser in an enemy city who
supported the evil policies of his government, and unjustified in
killing a morally pure conscript who was driving a tank toward us
with the profoundest regrets and nothing but love in his heart. But
maral innocence has very little to do with it, for in the definition of
murder “innocent” means “currently harmless,” and it is opposed not
to "guilty” but to "doing harm.” It should be noted thif such an analy-
sls has the consequence that in war we may often be justified in kill-

10, What I say on this subject derives from Anscombe,
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ing people who do not deserve to die, and unjustified in killing people
who do deserve to die, if anyone does.

S0 we must distinguish combatants from noncombatants on the
basis of their immediate threat or harmfulness. I do not claim that
the line is a sharp one, but it is not so difficult as is often supposed
to place individuals on one side of it or the other. Children are not
combatants even though they may join the armed forces if they
are allowed to grow up. Women are not combatants just because they
bear children or offer comfort to the soldiers. More problematic are
the supporting personnel, whether in or out of uniform, from drivers
of munitlons trucks and army cooks to civillan munitions workers
and farmers. | believe they can be plausibly classified by applying the
condition that the prosecution of conflict must direct itself to the
cause of danger, and not to what is peripheral. The threat presented
by an army and lis members does not consist merely in the fact that
they are men, but in the fact that they are armed and are using their
arms in the pursuit of certain objectives, Contributions to thelr arms
_and logistics are contributions to this threat; contributions to their
mere existence as men are not. [t is therefore wrong to direct an
attack against those who Tiiefély serve the combatants' needs as hu-
man beings, such as farmers and food suppliers, even though sur-
vival as a human being is a necessary conditdon of efficient func-
doning as a soldier,

This brings us to the second group of restrictlons: those that limit
what may be done even to combatants, These limits are harder to
explain clearly. Some of them may be arbitrary or conventional, and
some may have to be derived from other sources; but I believe that
the condition of directness and relevance in hostile relations accounts
for them to a considerabls extent.

Consider first a case which involves both a protected class of non-
combatants and a restriction on the measures that may be used
against combatants. One provision of the rules of war which is uni-
versally recognized, though it seems to be turning into a dead lecter
in Vietnam, Is the special status of medical personnel and the
wounded in warfare. [t might be more efficient to shoot medieal
officers on sight and to let the enemy wounded die rather than be
patched up to fight another day. But someone with medical ingignia
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is supposed to be left alone and permitted to tend and retrieve the
wounded. 1 believe thie is because medical attention is a species of
attention to completely general human needs, not specifically the
needs of a combat soldier, and our conflict with the soldier is not
with his existence as a human being,

By extending the application of this idea, one can justify pro-
hibitions against certain particularly cruel weapons: starvation,
poisoning, infectlous diseases (supposing they could be inflicted on
combatants only), weapons designed to maim or disfigure or tarture
the opponent rather than merely to stop him, It is not, 1 think, mere
casuistry to claim that such weapons attack the men, not the soldiers.
The effect of dum-dum bullets, for example, is much more extended
than necessary to cope with the combat situation in which they are
used. They abandon any attempt to discriminate in their effects be-
tween the combatant and the human being. For this reason the use
of flamethrowers and napalm fs an atrocity in all clreumstances
that I can imagine, whoever the target may be. Burns are both ex-
tremely painful and extremely disfiguring—far more than any other
category of wound. That this well-known fact plays no (inhibiting)
part In the determination of 1.5, weapons policy suggests that moral
sengitivity among public officlals bas not increased markedly since
the Spanish Inquisition. '

11, Beyond this T feel uncertaln. Ordinary bullets, after all, can cause death,
and nothing fs more permanent than that. 1 am not at all sure why we are

V0 justified in trying to kill those who are trying o kill us (rather than merely
| In rylng to stop them with force which may alse result in their deaths’, Tt ia
y Ofﬂlﬂ ﬂl’a‘l.‘lld- that 1r1mp-udtatm; gAsts are o r|.-|.n|!1.r¢'|f humans waapon { when

not used, as In Victnam, merely to maks people easier o shoot), Perhapa the
legitimacy of restrictlons agairst them must depend on the dangers of escala
thom, and the great utility of maintaining any conventional category of restric-
ton #o long as nations are willing to adhere to it

Let me make clear that 1 do not regard my asgument as & defense of the
moral immuatability of the Hague and Geneva Conventtons. Rather, 1 believe
that they rest partly on a moral foundaton, and that modifications of them
shoald also be assessed on moral grounds.

But even this connection with the actual laws of war Is not essential to ™y
claims about what is permissible and what is net. Since completing this paper
I bave read an essay by Richard Wasserstrom entitled “The Laws of War™
(forthcoming in The Momnist), which argues that the existing laws and conven-
tions do not even attempe to embody & decent moral position: that thelr pre-
viglons have been determined by other interests, that they are in fact fmmoral
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Finally, the same condition of appropriateness to the true object
of hostility should limit the scope of attacks on an enemy country:
its economy, agriculture, transportation system, and so forth. Even
if the parties to a military conflict are considered to be not armies or
governments but entire nations { which is usually a grave error ), that
does not justify one natlon in warring against every aspect or elemnt
of another nation. That is not justified in a conflict between indi-
viduals, and nations are even more complex than individuals, so the
same reasons apply. Like a human being. a nation is engaged in
countless other pursuits while waging war, and It is not in those
respects that it Is an enemy. .

The burden of the argument has been that absolutism about mur-
der has a foundation in principles governing all one’s relations to
other persons, whether aggressive or amiable, and that these prin-
ciples, and that absolutism, apply to warfare as well, with the result
that certain measures are impermissible no matter what the consé-
quences.* 1 do not mean to romanticize war. It is sufficiently utopian
to suggest that when nations confiict they might rise to the level of
limited barbarity that typically characterizes viclent conflict between
individuals, rather than wallowing in the moral pit where they appear
to have settled, surrounded by enormous arsenals.

wn

Having described the elements of the absolutist position, we st
now return to the conflict between it and utilitarianism, Even if cer.
tain types of dirty tactics become acceptable when the stakes are
high enough, the most serious of the prohibited acts, like murder and
torture, are not just supposed to require unusually strong justifica-

in substance, and that it ls & grave mistake to refer to them o8 standards in
forming moral judgments abeut warfare. This Fni!dtnht; deasrves wﬁ;‘uﬂ. oo
sideration, and | am mot suse what to say about it, but it does not affect my
of the moral lssues
“E::. It is possible to deaw a more radical conclusion, which I shall net pursua
here, Perhaps the technology and organization of modern war are puch as to
make ft impossible to wage a8 an acceptable form of interpersonal or even
international hostility, Perhaps it is too {mpersenal and large-scale for that.
IF wo. then absclutisen weould in practive imply pacifism, given the prescnt state
of things. On the other hand, I am skeptical about the unstated assumption that

& technology dictetes its own use.
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ton. They are supposed mever to be done, because no quantity of
resulting benefit is thought capable of justifying such treatment of
& persom.

The fact remains that when an absclutist knows or believes that
the utilitarian cost of refusing to adopt a prohibited course will be
very high, he may hold to his refusal to adopt it, but he will find it
difficult to feel that a moral dilemma has been satisfactorily resolved.
The same may be true of someone who rejects an absolutist require-
ment and adopts instead the course yielding the most acceptable
congequences. In either case, it is possible to feel that one has acted
for reasons insufficient to justify violation of the opposing principle,
In situations of deadly conflict, particularly where a weaker party is
threatened with annihilation or enslavement by a stronger one, the
argument for resorting to atrocities can be powerful, and the dilemma
acute,

There may exist principles, not yer codifled, which would enable
us to resolve such dilemmas, But then again there may not. We must
face the pessimistic alternative that these two forms of moral {neui-
tlon are not capable of being brought together into 2 single, co-
herent moral system, and that the world can present us with situa-
tlons in which there Is no homerable or moral course for a man to
take, no course free of guilt and responsibility for evil,

The idea of & moral blind alley 15 a perfectly intelligible one, It is
possible to get into such a situation by one's own fault, and people
do it all the time. If, for example, one makes two incompatible
promises or commitments—becomes engaged to two people, for ox-
ample—then there is no course one can take which is not wrong, for
one must break one's promise to at least one of them, Making a clean
breast of the whole thing will not be enough to remove one's repre-
hensibility. The existence of such cases is not morally disturbing,
however, because we feel that the situation was not unavoldable: one
had to do something wrong in the first place to get into it But what
if the world {tself, or someone else's actions, could face a previously
innocent person with a choice between marally abominable courses
of action, and leave him no way to escape with his honor? Our intu-
fdons rebel at the idea, for we feel that the constructibility of such a
case must show a contradiction in our moral views, But it is not in
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jtself a contradiction to say that someone can do X or not do X, and
that for him to take either course would be wrong. It merely contra-
dicts the supposition that ought implies can—since presumably one
ought to refrain from what is wrong, and in such a case it fs im-
possible to do so.'* Given the limitations on human action, it is naive
to suppose that there is a solution to every moral problem with which
the world can [ace us. We have always known that the world Is a
bad place. It appears that it may be an evil place as well.

14. This was first pointed out to me by Christopher Bobrse.

Utilitarianism and the
Rules of War

R. B. BRANDT

The topic of the present symposium is roughly the moral proscrip-
dons and prescriptions that should govern the treatment by a bel-
ligerent, and in particular by its armed forces, of the nationals of an
enemy, both combatants and noncombatants. In addressing myself to
it, the central question I shall try to answer is: What, from a moral
point of view, cught to be the rules of war? But this question, taken
as an Indication of what [ shall be discussing, 15 both too broad and
oo narrow, Teo broad because the rules of war include many topies
like the rights and dutles of neutral countries and the proprieties per-
tdning to an armistice, And (oo narrow because a full view of the
tople requires me 1o consider, as 1 shall, such questions ag: Is it ever
merally right for a person to infringe “ideal” rules of war?

I shall aim to lluminate our topic by discussing it from the polnt
of view of a rule-utilitarianism of the “contractual” varlety (to use
a term employed by John Rawls in his book A Theory of Justice)."
What this point of view is has of course to be explained, as de the
special problems raised by the fact that the rules are to apply to na-
tions at war. I believe it will become clear that the rule-utilitarian
viewpaint is a very helpful one for thinking of rules of warfare, and
I believe reflection on its implications will confirrn us both in con-
clusions about certaln normative rules and in a conviction that a
contractual utilitarian view of such matters is essendally sound.
MNeedless to say, | shall be led to express some disagreement with
Professor Magel.

1. (Cambridge, Mass., 1571).
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1. NAGEL'S ABSOLUTISM

I shall take Nagel to be defending, first, the general view that
certain kinds of action are, from a moral point of view, absolutely
out of bounds, no matter what the circumstances; and second, 2
specific prohibition that applies this principle to the areq of our inter-
est. (His first thesis makes it proper to call his view “absolutist,” ia
the sense that some general moral prohibitions do not have prima
facie force only but are binding without exception, indefeasible.)
MNow Nagel is tentative in his espousal of these two theses, and some-
times contends only that we have some moral intuitions of this sort
and that a study of these will show “the complexity, and perhaps the
incoherence” of our moral ideas, Indeed, he says he is offering only a
“somewhat qualified defense of absolutism,” and concedes that In
extreme circumstances there may be exceptions to his absolutist
principles after all. Where Nagel is committed definitely 18 to a criti-
clsm of utilitarianism; he speaks scathingly of “the abyss of uti-
tarian apologetics for large-scale murder.” In view of Nagel's tenta-
tiveness, 1 think it fair to disassociate him from the positive view I
wish to criticize, although 1 am calling it Nagel's “absolutism.” This
positive view is, however, the only definite proposal he puts forward,
and if 1 am to consider eritically any positive antiutilitarian view in
connection with Nagel's essay, it has to be this one. At any rate, this
view is one that somebody might hold, and is well worth discussing,

The first point I wish to make Is that a rule-utilitarian may quite
well agree with Magel that certain kinds of action are morally out
of bounds absolutely and no matter what the circumstances. Take, for
instance, some of the rules of warfare recognized by the United
States Army:

1t is especially forbidden . , , to declare that no quarter will be
given, . . . It is especially forbidden . . . to kill or wound an enemy
who, having laid down his arms, or having no longer means of
defense, has surrendered at discretion. . .

It is especially forbidden . . . to employ arms, projectiles, or ma-
terial caleulated to cause unmecessary suffering. . . .

The pillage of a town or place, even when taken by assault, is
prohibited. . . .

a9y Utikitariarnism
and the Rules of War

A commander may not put his prisoners to death because their
presence retards his movements or diminishes his power of re-
sistance by necessitating a large guard, or by reason of their con-

, suming supplies, or because it appears certain that they will regain
their liberty through the impending success of their forces, It is
likewise unlawful for a commander to kill his prisoners on grounds
of self-preservation, even In the case of airborne or commando
operations, although the circumstances of the operation may make
necessary rigorous supervislon of and restraint upon the move-
ment of prisoners of war.®

A rule-utilitarian is certainly in a position to say that utilitarfan
considerations cannot morally justify & departure from these rules;
in that sense they are absolute. But he will of course also say that the
moral justification of these rules lies in the fact that thelr acceptance
and enforcement will make an important contribution to long-range
utility. The rule-utilitarian, then, may take a two-level view: that in
Justifying the rules, utilitarian considerations are in order and noth-
Ing else is; whereas in making decisions about what to do in concrete
elreumstances, the rules are absclutely binding. In the rule-utilitarian
view, immediate expediency is not a moral justification for infringing
the rules.’

It is not clear that Nagel recognizes this sort of absolutism about
“ideal” rules of war as a possible udlitarian view, but he seems to
disagree with it when he claims that some moral prohibitions are
entirely independent of utllitarlan considerations.

a, Department of the Army Field Manual FM a7-10, The Law of Land War-
fare {Department of the Army, July 1958), pp. 17, 18, 21, 35. The Manual
specifically states that the rules of war may not be disregarded on grounds of
“military necessity” (p. 4), since considerations of military necessity were fully
taken into account In framing the rules. (All page numbers In the text refer w
thia publication, hereafter called the Army Manual. )

Other valuable discustions of contemporary rules of warfare are to be found
in L Oppenheim, Intermational Law, ed. H. Lauterpacht, 7th edn. (MNew York,
1p52) and in Marjorie M. Whiteman, Digest of International Laow, esp. Vel
X (U.5, Department of State, 1983),

3. 1t is concelvable that fdexl rules of war would Include ome rule i ithe
effect that anything is allowable, if necessary to prevent absolute catastrophe,
As Oppenheim remarks, it may be that if the basic values of soclety are
threatened nations are possibly released from all the restricdons in order 1w

do what “they desm to be decisive for the ultimate vindication of the law of
natons” {Intermational Low, p. 351).
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What absclute rule, then, does Magel propose? 1 shall formulate
and eriticize his proposal in a moment. But first we should note that
his Tule is intended to be restricted in scope; it applies only to what
“we deliberately do to people.” This is an important restriction. Sup-
pose bombers are dispatched to destroy a munitions factory—surely
a legitimate military target in a night raid; in fact and predictably,
and from a military point of view incidentally, the bombs kill five
thousand people. 1s this a case of “deliberately doing” something to
these people? Nagel's view here seems obscure. He rejects the law of
double effect and says he prefers to “stay with the original, unan-
alyzed distinction between what one does to people and what merely
happens to them as a result of what one does.” He concedes that this
distinction “needs clarification.” Indeed it does. Without more clarifi-
eation, Magel is hardly giving an explicit theory. I note that the U.5,
Army Manual appears to reject this distinction, and in a paragraph
declaring the limitations on strategic bormnbing states that “loss of life
and damage to property must not be out of proportion to the military
advantage to be gained” (p. 19).

The absclutist principle that Nagel espouses as the basie restric.
tion on legitimate targets and weapons is this: “hostlity or aggres-
slon should be directed at its true cbject, This means both that it
should be directed at the person or persons who provoke it and that
it should aim more specifically at what is provocative about them.
The second condition will determine what form the hostility may
appropriately take.” Now, while I find this principle reasonably clear
in its application to simple two-person cases discussed by him, I find
it difficult to apply in the identification of morally acceptable military
operations. With some trepidation I suggest that Magel intends it to
be construed to assert something like the following for the case of
military operations: “Persons may be attacked ‘deliberately” only if
their presence or their position prevents overpowering the military
forces of the enemy in some way; and they may be attacked only in
a manner that is reasonably related to the cbjective of disarming or
disabling themn.” If this is what he has in mind it s still rather vague,
gince it does not make elear whether attacks on munitions factories
are legitimate, or whether attacks on persons Involved in supporting
services, say, the provisioning of the army, are acceptable.
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It is worth noting that a principle resembling this one might have
& utilitarian justification of the kind alluded to above, But the prin-
ciple standing by itself does not seem to me self-evident; nor does
another principle Nagel asserts, that “the maintenance of a direct
interpersonal response to the people one deals with s a requirement
which no advantages can justify one in abandoning.”

I, MORALLY JUSTIFIABLE RULES AS AULES TMPARTIALLY
PREFERABLE

I shall now proceed to a positive account of the rules of war and of
their justification. We shall have to consider several distinct ques.
tions, but the central question will be: Which of the possible rules
of war are morally justifiable?

But first, what do I mean by “rules of war” or by talk of the “au-
thoritative status” of rules of war? What 1 have in mind is, roughly,
rules with the status that the articles of the Hague and Geneva Con-
venticns bhave or have had. That s, certain rules pertalning to war
are stated in formal treaties, These rules are seriously taught, as be-
ing legally binding, to officers and to some extent to enlisted men;
they are recognized as legally binding restrictions on the decisions of
the peneral staff; members of the army know that actions forbidden
by these rules are contrary both to International law and to their own
army's manual of rules for proper conduct; these rules are enforced
seripusly by the courts, either military or international; and so on.
Proscriptions or prescriptions with this status [ ecall “rules of war";
and in speaking of a tule having “authoritative status® [ have this
kind of force in mind. The U.5. Army Manual lists such rules; and
digests of international law such as those by Whiteman and Oppen-
heim contain information on what such rules are and have been.

I have said that I shall offer a utilitarian answer to the guestion
which rules of war (in the above sense) are morally justifiable. But
I have also said that I shall be offering what [ (following Rawls) call
a contractual utilitarian answer. What I mean by that (the term
“contractual® may be a bit misleading) is this. 1 accept the utili-
tarlan answer to the queston which rules of war are morally justi-
fiable because utilitarian rules of war are the ones rational, impartial
persons would choose (the ones they would be willing to put them-
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gelves under a contract to obey), The more basic question is, then:
Which rules of war would people universally prefer to have accorded
authoritative status among nations if the people deciding were ra-
tional, believed they might be involved in a war at some time, and
were impartial in the sense that they were choosing behind a wveil
of ignorance? (It is understood that their ignorance is to be such as
to prevent them from making a choice that would give them or thelr
nation a special advantage; it would, for instance, prevent thclrn from
knowing what weaponry thelr country would possess were it to be
at war, and from knowing whether, were war to ocour, they would
be on the front lines, in a factory, or in the general staff office. ) In
other words, the more fundamental question is: What rules would
rational, impartial people, who expected their country at some time
to be at war, want to have as the authoritative rules of war—par-
ticularly with respect to the permitted targets and method of attack?
I suggest that the rules of war which rational, impartal persons
would choose are the rules that would maximize longrange expeci-
able utility for nations at war. In saying this I am offering a con-
tractual utilitarian answer to the question what rules of war are
morally justifiable. 1 am saying, then: (1) that rattonal, impartial
persons would choose certain rules of war; {2) that [ take as a basic
premise {“analytic” in some sense, if you like) that a rule of war is
morally justified If and only If it would be chosen by rational,
impartial persons; and (3) that the rules rational, impartial persons
would choose are ones which will maximize expectable long-range
utility for nations at war.! )
Nagel objects to utilitarianism and hence presumably would object
to (3), but he might be agreeable to both (1) and {2). At I-.:ast.he
geems close to these principles, since he seems to hald that an action
is justified if one can justify to its victim what is being done to him.
For instance, he implies that if you were to say to a prisoner, “You
understand, I have to pull out your fingernails because it is absolute-
ly essential that we have the name of your confederates” and the

4. This summary statement needs much explanation, e.g., regarding the
meaning of “rational” It is only a close approximation to the view 1 would
defend. since 1 think it s bebier to substitule & more eomplex novon for that
of tmpartiality or a veil of ignorance.
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prisoner agreed to this as following from principles he accepts, then
the torture would be justified. Nagel rather assumes that the prisoner
would not agree, in an appropriate sense, In this connection we must
be clearly aware of an important distinction. A judge who sentences
a criminal might also be unable to perswade the criminal to want
the sentence to be carried out; and if persuading him to want this
were necessary for a meral jusdfication of the criminal law, then
the system of criminal justice would also be morally objectionable.
We must distinguish between persuading a person to whom some-
thing horrible is about to be done to want that thing to happen or
to consent to its happening at that very time and something quite
different—getiing him to accept, when he Is ratlonal and choosing
in ignorance of his own future prospects, some general principles
from which it would follow that this horrible thing should or might
be done to a person in his present circumstances. 1 think Nagel must
mean, or ought (o mean, that a set of rules of war must be such as o
command the assent of rational people choosing behind a vell of
Ignorance, not that a person must be got to assent at the Ume to his
fingernails being pulled out in order to get information, If that aet
is to be justified. It may be, however, that Nagel does not agree with
this distinction, since he hints at the end of his discussion that some-
thing more may be required for moral justification than [ have sug-
gested, without indicating what the additen might be,

We should notice that the question which rules of war would be
preferved by ratonal persons choosing behind a vell of ignorance is
roughly the question that bodies like the Hapue Conventions tried
to answer, For there were the representatives of various nations,
gathered together, say, In 1907, many or all of them making the
assumption that their nations would at some time be at war. And,
presumably in the light of caleulated national self-interest and the
principles of common humanity, they decided which rules they were
prepared to commit themselves to follow, in advance of knowing
how the fortunes of war might strike them in particular. The ques.
tlons the signatories to the Hapgue Conventions actually did ask
themselves are at least very close to the questions I think we must
answer in order to know which rules of war are merally justified.
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[II, THE RATIONAL, IMPARTIAL CHOICE: UTILITABIAN RULES

I wish now to explain in a few words why I think rational, im-
partial persons would choose rules of war that would maximize
expectable utility, Then—and this will occupy almost all of the present
section—l shall classify the rules of war into several types, and fry
to show that representative rules of each type would be utility-
maximizing and therefore chosen. 1 shall hope (although 1 shall not
say anything explicitly about this) that the ideal rules of war, identi-
fied in this way, will coincide with the reflective intultions of the
reader, If so, [ assume that this fact will commend to him the whole
of what I am arguing,

I have suggested that rational persons, choosing behind a veil of
ignorance but believing that their country may well be involved in
a war at some time, would prefer rules of war that would maximize
expectable utility, in the circumstance that twe nations are at war.
Why would they prefer such rules? About this | ghall say only that if
they are self-interested they will choose rules which will maximize
expectable utility generally, for then their chance of coming out
best will be greatest (and they do not know how especially to favor
themselves); and that if they are altruistic they will again choose
that set of rules, for they will want to choose rules which will
maximize expectable utility generally. The rules of war, then, subject
to the restriction that the rules of war may not prevent & belligerent
from using all the power necessary to overcome the enemy, will be
ones whose authorizadon will serve to maximize welfare.

It is worth noting that & preamble to the U.5. Army Manual offers
an at least partially utilitarian theory of the rules of war (I say “at
least partially” because of doubts about the interpretation of clause
b). This preamble states that the law of land warfare "is Inspired
by the desire to diminish the evils of war by: a. Protecting both com-
batants and noncombatants from unnecessary suffering; b. Bafe-
guarding certain fundamental human rights of persons who fall
into the hands of the enemy, particularly prisoners of war, .he
wounded and sick, and civilians; and ¢. Facilitating the restorati =
of peace” (p. 3

Which rules, then, would maximize expectable udlity for nutions
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at war? (I shall later discuss briefly whether the ideal rules would
altogether forbld war as an instrument of natlonal policy.)

First, however, we must understand why the above-mentioned
restriction, guaranteeing that the rules of war will not prevent a
belligerent from using all the force necessary to overcame the enemy,
must be placed on the utility-maximizing rules of war. The reason
for this restriction is to be found in the nature of a serlous war.
There are, of course, many different kinds of war. Wars differ in
magnitude, in the technologies they employ, in the degree to which
they mobilize resources, in the type of issue the belligerents believe
to be at stake, and in many other ways as well. The difference be-
tween the Trojan War and World War II is obviously enormous. The
former was a simple, small-scale affair, and the issues at stake might
well have been settled by a duel between Parls and Menelaus, or
Hector and Achilles, and the belligerents might not have been seri-
ously dissatisfied with the outcome, In the case of World War 11, the
British thought that Hitler's Germany and its policles threatened the
very basls of civilized society. The destruction of Hitler's power
seemed so important o the British that they were willing to stake
thelr existence as a natlon on bringing it about. Wars have been
fought for many lesser reasons: to spread a political or religious
creed, to acquire territory or wealth, to eblain an outlet to the sea, or
to become established as a world power. Wars may be fought with
mercenaries, or primarily by the contribution of equipment and
munitions; such wars make relatively litle difference to the domes-
e life of a belligerent.

It s possible that the rules which would maximize expectable
utility might vary from one type of war to another. I shall ignore
this possibility for the most part, and merely note that practical
difficulties are invaolved in equipping military handbooks with differ-
ent sets of rules and establishing judiclal bodies to idenily the
proper classification of a given war, I shall take the position of Brit-
ain in World War 11 as typical of that of a belligerent in a serious
war,

The position of a nation in a serious war is such, then, that it
considers overpowering the enemy to be absclutely vital to its inter-
ests (and possibly to those of civilized society generally)—so vital,
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indeed, that it is willing to risk its very existence to that end. It is
doubtful that both sides can be well justified in such an appraisal
of the state of affairs. But we may assume that in fact they do make
this appraisal. In this situation, we must simply take as a fact that
neither side will consent o or follow rules of war which seriously
impair the possibility of bringing the war to a victorlous conclusion,
This fact accounts for the restriction within which I suggested a
choice of the rules of war must take place. We may notice that the
recognized rules of war do cbserve this limitation: they are framed
in such a way as not to place any serious obstacle in the way of a
nation's using any available force, if necessary, to destroy the ability
of another to resist, As Oppenheim has cbserved, one of the assump-
tlons underlying the recognized rules of war is that "a belligerent is
justified in applylng any amount and any kind of force which Is
necessgary for . . . the overpowering of the opponent.”™ This limita-
tior, however, leaves a good deal of room for rules of war which will
maximize expectable long-range utility for all parties.

This restriction, incidentally, itself manifests utiliturian considera-
tions, for a nation is limited to the use of means necessary (o over-
come an opponent. Clearly it is contrary to the general utility that
any amount or manner of force be employed when it is not necessary
for victory,

It will be convenient to divide the rules restricting military opera-
tlon, especlally the targets and weapons of attack, into three types.
{1 do not claim that these are exhaustive. )

1. Humanitarian restrictions of ne cost to military operation,
There are some things that troops may be tempted to do which are
at best of negligible utility to thelr nation but which cause serious
loss to enemy civilians, although not affecting the enemy's power
to win the war. Such behavior will naturally be forbidden by rules
designed to maximize expectable utility within the understood re-
striction, Consider, for example, rules against the murder or ill-treat-
ment of prisoners of war. A rule forbldding wanton murder of
prisoners hardly needs discussion. Such murder does not advance
the war effort of the captors; indeed, news of jts occurrence only

5. International Law, p. 226
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stiffens resistance and invites retaliation. Moreover, there is an ad-
vantage in returning troops having been encouraged to respect the
lives of others. A strict prohibition of wanton murder of prisomers
therefore has the clear support of utilitarian considerations. Much
the same may be said for a rule forbidding ill-treatment of prisoners.
There can, of course, be disagreement about what constitutes ill-
treatment—for instance, whether a prisoner is entitled to a diet of
the quality to which he is accustomed if it is more expensive than
that available to troops of the captor army. It is clear, however, that
in a war between affluent nations prisoners can generally be well-
housed and well-fed and receive adequate medical care without cost
to the war effort of the captors. And if they receive such treatment,
of course the captives gain, Thus a policy of good treatment of prison-
ers may be expected to make many nationals of both sides betler off,
and at a cost which in no way impairs the ability of either to wage
the war.

Again, much the same may be said of the treatment of civillans
and of clvilian property in occupied territorles. There is no military
advantage, at least for an affluent naton, in the plunder of private
or public property. And the rape of women or the ill-treatment of
populations of cccupied countries serves mo military purpose, On the
pontrary, such behavior arouses hatred and resentment and con-
stitutes a military Hability. So utllity is maximized, within our
indicated basic limitations, by a strict rule calling for good treatment
of the civillan population of an eccupled territory. And the same can
be said more generally for the condemnation of the wanton destruc-
ton of cities, towns, or villages, or devastation not justified by mill-
tary necessity, set forth in the Charter of the Nuremberg Tribunal.

Obviously these rules, which the maximization of expectable utility
calls for, are rules that command our intuitive assent.

2. Humanitarian restrictions possibly costly to military victory.
Let us turn now to rules pertaining to actlons in somewhat more
complex situations. There are some actions which fall into neither
of the classes so far discussed. They are not actions which must
be permitted because they are judged necessary or sufficient for vie-
tory, and hence actions an which no party to a major war would ac-
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cept restrictions. Nor are they actions which morally justified rules
of war definitely prohibit, as being actions which cause njury to
enemy nationals but serve no military purpose. It is this large class
of actions neither clearly permitted nor definitely prohibited, for rea-
sons already discussed, that 1 wish now to consider. I want to ask
which rules of war are morally justified, because utility-maximizing,
for actions of this kind. In what follows I shall be distinguishing
several kinds of action and suggesting appropriate rules for them,
The first type is this: doing something which will result in widespread
destruction of civillan life and property and at the same time will
add (possibly by that very destruction) to the probability of victory
but will not definitely decide the war. Some uses of atomic weapons,
and area bombing of the kind practiced at Hamburg, illustrate this
sort of case,

A proper (not ideally precise) rule for such operations might be:
substantial destruction of lives and property of enemy civillans is
permissible enly when there is good evidence that it will significantly
enhance the prospect of victory. Application of the terms “good
evidence®™ and “significantly enhance® requires judgment, but the
rule could be a useful ];UJL!L"HI!IL' all the same. For instance, we now
know that the destruction of Hamburg did not significantly enhance
the prospect of victory; im fact, it worked in the wrong direction,
since it both outraged the population and freed workers formerly in
non-war-supporting industries to be moved into industry directly
contributing to the German war effort, The generals surely did not
have good evidence that this bombing would significantly enhance
the prospect of victory.

This rule is one which parties to a war might be expected to ac-
cept in advance, since following It could be expected to minimize
the human cost of war on both sides, and since it does not involve
a significant compromise of the goal of victory, The proposed rule,
incidentally, has some similarities to the accepted rule cited above
from the U.8. Army Manual, that "loss of life and damage to prop-
erty must not be out of proportion to the military advantage to be
gained,”

This rule, which I am suggesting only for wars like World War
II, where the stakes are very high, may become clearer if seen in
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the perspective of a more general rule that would also be suftable for
wars in which the stakes are much lower. | pointed out above that
what is at stake In a war may be no maere than a tiny strip of land
or national prestige. (The utility of these, may, however, be con-
sidered very great by a nation.) Now, it is clear that a risk of defeat
which may properly be taken when the stakes are small may not be
a proper risk when the stakes are virtually infinite; and a risk that
eould not properly be run when the stakes are enormous might quite
properly be run when the stakes are small. So if the above-suggested
rule i8 plausible for serious wars, in which the stakes are great, a
somewhat different rule will be plausible in the case of wars of lesser
importance—one that will require more In the way of “good evidence®
and will require that the actions more “significantly enhance” the
prospect of victory than is necessary when the stakes are much
higher. These thoughts suggest the following general principle, ap-
plicable to all types of war: a military action (e.g., a bombing raid)
is permissible only if the uulity (broadly conceived, so that the
milntenance of treaty obligations of international law could count
as 2 udlity) of victory to all concerned, multiplied by the increase
in its probability if the actlon Is executed, on the evidence (when the
evidence is reasonably solid, considering the stakes), is greater than
the possible disutility of the action to both sides multiplied by its
probability. The rule for serlous wars suggested above could then
be regarded as a speclal case, one in which the utility of victory is
virtually set at infinity—so that the only question is whether there is
reasonably solid evidence that the action will increase the probability
of victory, The more general rule obviously involves difficult judg-
ments; there is & question, therefore, as to how it could be applied.
It is concelvable that tough-minded civilian review boards would be
beneficial, but we can hardly expect very reliable judgments even
from them. *

6. If we assume that both sides in a major struggle somehow manage to be
persuaded that thelr cause is just, we shall have to expect that cach will assign
4 net positive utility to its being the victor, For this reason it makes very little
difference whether the more general principle wses the concept of the uslity of
victory by one side for everyone concerned, or the utility for that side only,

One might propose that the general restriction on rules of war, to the effect
that in & serious war the use of any force necessary or sufficient for victory
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These rules are at least very different from a blanket permission
for anything the military thinks might concelvably improve the
chances of victory, irrespective of any human cost to the enemy.
In practice, it must be expected that each parly to a war is likely
to estimate the stakes of victory quite high, so that the rule which has
the best chance of being respected is probably the first one men-
tioned. and not any modification of it that would be suggested to an
impartial observer by the second, more general principle.

The reader may have heen struck by the fact that these suggested
rules are essentlally institutionalized applications of a kind of act-
utilitarian principle for certain contexis. This may seem inconsistent
with the notion of a system of absolute rules themselves justified by
long-range utilitarian considerations. But there is nothing inconsist-
ent in the suggestion that some of the “absolute” rules should re-
quire that in certain situations an action be undertaken If and only
if it will maximize expectable utility.

It may be objected that the rules suggested are far too imprecise
to be of practical utility. To this I would reply that there is no reason
why judgment may not be required in staff decisions about major
operations. Furthermore, the U.S. Army Manual already contains
geveral rules the application of which requires judgment. For ex-
aI'I'IPlE:

Absolute good faith with the enemy must be observed as a rule
of conduct. . . . In general, a belligerent may resort to those meas-
ures for mystifying or misleading the enemy against which the
enemy ought to take measures 10 protect himself,

The measure of permissible devastation is found in the strict
necessities of war, Devastation as an end in itself or as a separate

must ba permiteed, might be derived from the above principle if the utility of
victory is set virtually ar infintcy and the probability of a certain sction affect-
ing the outcome is set near one. 1 believe this ia correct, if we assume, a8 just
suggested, that cach side in a erious war will set a very high positive utility
on it being the victor, despite the fact that both sides cannot possibly be cor-
rect in such an assessment, The reason for this principle as stated in the text,
however, seems o me mere realistic and simple. There is wo Teason, 85 far 2a
1 can see, why both lines of reascming may not be used in support of the claim
that the principle (or segtriction) in question s a part of & morally justifiable
system of rules of war.
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Eeasurr: of war is not sanctioned by the law of war, There must
some reasonably close connection between the destruction of
property and the overcoming of the enemy's army.

b#The punishment imposed for & violation of the law of war must
proportionate to the pravity of the offense. The death penalty

may be imposed for grave breaches of the law, . . . Punishments
should be deterrent . . . (pp. 22, 23-24, 182) 1

“ I1l:rhhas smmtlnlfm been .:I:I'E,'u_t'ld.- for instance by Winston Church.
» that cbliteration bombing is justified as retaliation. It has been
sald that since the Germans destroyed Amsterdam and Coven
the British had a right to destroy Hamburg. And it is true .lh'il :‘:
l-ia;?: Conventions are sometimes regarded as a c:mtm:.l ‘L;:q:uc:
;:nmw [:::h by l:lr?c side releases the other from its obligations. It is also
true that a government which has ltself ordered obliteration bombin
:;harrlly.r in a position to complain {f the same tactic {s employed I:-IiI
“e:rl:;r::iy. Ifut maximizing utllity permits obliteration bombing ::u:n'l;
: sure of deterrence or deterrent reprisal. This rule, incidental-
¥, 18 recognized by the Army Manual as a principle governing all
reprisals: "Reprisals are acts of retallation . . . for the pur]m::n.- of
enforcing future compliance with the recogmized rules of elvilized
warfare. . . . Other means of securing compliance w!r.h the law of
war should normally be exhausted before resort 18 had to re :mmlq
.« . Even when appeal to the enemy for redress has falled, it :!1:-.1 be
a matter of policy to consider, before resorting to rttwr!xul; wherh:r
the opposing forces are not more likely to be inﬂut:n'md IJ‘-‘I a stead
adherence to the law of war on the part of the aducrsar}-"-{p 17 j}I
Purposes of retaliation, then, do not permit bombing in cnntéa;-enu? .
of the sugpested general principles. .
Special notice should be taken that widespread civilian bombing
;ﬂﬁﬂt be defended by arguing that a significant deterloration in
an morale could bring an end to a war by producing internal
revolution. Our principle does not exclude the possibility of such
reasoning, in the presence of serious evidence about civilian morale
when_r.'he stakes of victory are high. But we know enu:rughiahﬂut hmv
bun_:hng affects civilian morale to know that such bombing could
be justified only rarely, if at all. The U.8. Army seems to gugfurthu-
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than this: its rule asserts that any attack on civilians "for the "suh:
purpose of terrorizing the civilian population is also forbidden.™ It
may be, however, that in actual practice this rule is J.:I'ltErp.n:tE'.d in
such a way that it is identical with the less stringent rule which is as
much as utilitarian considerations can justify; if not, I fear we have o
say that at this point the Army’s theory has gone somewhat too far,

9. Acceptance of military losses for humanitarian reasons. Let us
now turn to some rules which have to do with what we might call
the economics of warfare, when the ultimate outcome is not involved,
either because the outcome is already clear or because the action is
fairly local and its outcome will not have significant repercussions.
What damage may one inflict on the enemy in order to cut ones own
losses? For instance, may one destroy a city in order to relieve a
besieged platoon, or in order to aveoid prolonging & War with con-
sequent casualties? (The use of atom bombs in Japan may be an
{nstance of this type of situation.) It is convenient to deal with two

s of cases separately.
tYPFr;s: when mu.p;rnne Inﬂict large losses on the enemy in order to
avold smaller losses for oneself, given that the issue of the war is not
in doubt? A complicating fact is that when the issue i§ no longer in
doubt it would seem that the enemy ought to concede, thereby
avoiding losses to both sides. Why fight on when victory 18 impos-
gible? (Perhaps to get batter terms of peace.) But su;spme the
prospective loser is recalcltrant. May the Pﬂ_-"-‘P'-“Eﬂ\'ﬂ victor then
unleash any horrors whatever in order to terminate the war quickly
or reduce his losses? It is clear that the superior power should show
utmost patience and not make the terms of peace so severe as to en-
courage further resistance. On the other hand, long-range utllity is
not served if the rules of war are framed in such a way as to provide
an umbrella for the indefinite continuation of a struggle by an in-
ferior power. So it must be possible to inflict losses heavy encugh
to produce capitulation but not so heavy as to be out of pmpml-ﬂcm
to the estimated cost of further struggle to both sides. This condition
is especlally important in view of the fact that in practice there will
almost always be other pressures that can be brought to bear. The

. Whiteman, Digest of International Law, X, 135
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application of such a rule requires difficult judgments, but some
such rule appears called for by long-range utilitarian considerations.

The second question is: Should there be restrictions on the treat-

ment of an enemy in the case of Jocal actions which could hardly
affect the outcome of the war, when these may cause sipnificant
losses? Rules of this sort are in fact already in force. For instance,
4s mentioned above, the Army Manual forbids killing of prisoners
when their presence retards one's movements, reduces the number
of men available for combat, uses up the food supply, and in general
is inimical to the integrity of one’s troops. Again, the Second Hague
Convention forblds forcing clvilians in occupied territory to give in-
formation about the enemy, and it forbids reprisals against the gen-
eral civilan population "on account of the aets of individuals for
which they cannot be regurded as jointly and severally responsible,™
The taking of hostages is prohibited (Army Manual, p. 107).

All these rules prescribe that a belligerent be prepared to acoept
certaln military disadvantages for the sake of the lives and welfare
of civillans and prisoners. The disadvantages in question are not,
however, losses that could be so serious as to affect the outcome of
a war, Furthermore, the military gains and losses are ones which are
likely to be evenly distributed, so that neither side stands to gain a
long-term advantage if the rules are observed by both. So, without
affecting the outcome of the war and without giving either side an
unfair advantage, a considerable benefit can come to both belligerents
in the form of the welfare of their imprisoned and occupied popula-
tions. Thus the longrun advantage of both parties is most probably
served if they accept forms of self-restraint which can work out to
be costly in occasional instances. Such rules will naturally be ac-

cepted by rational, impartial pecple in view of their long-range
benefits.

IV, RULES OF WAR AND MORALITY

I have been arguing that there is a set of rules governing the
conduct of warfare which rational, impartial persons who believed
that their country might from time to time be engaged in a war
would prefer to any alternative sets of rules and to the absence of

& Ardcle L,




42 A Philosophy & Public Affairs Reader

rules. I have also suggested, although without argument, that it is
proper to say of such a set of rules that it Is morally justified (and
of course I think that such a set cught to be formally recognized
and given authoritative status), There is thus a fiiil’l'j'.fiﬂ&E parailel
with the prohibitions (and justifications and recognized excuses)
of the criminal law: certain of these would be preferred to alternative
gets and to an absence of legal prohibitions by rational, impartial
persons; the prohibitions that would be so preferred may (T think)
be said to be morally justified; and such rules ought to be adopted as
the law of the land. 1 do not say the parallel is exaet.

It may be suggested that there will be a considerable discrepancy
between what is permitted by such “morally justifiable” rules of war
and what it is merally permissible for 4 person to do in time of war.
{Nagel mentions dropping the bomb on Hiroshima, attacks on trucks
bringing up food, and the use of flamethrowers in any siluation what-
ever as examples of actions not morally permissible; but it is not
clear that he would say these would be permitted by morally justi-
fiable rules of war, or even that he recognizes a distinctlon between
what Is morally permissible and what is permitted by morally
justifiable rules of war.} Moreover, it might be thought that such
“marally justifiable” rules of war could not be derived from justified
moral principles. It might be asked, too, what the maral standing of
these “morally justified” rules of war is, in view of the fact that the
rules of war actually accepted and In force may, at Jeast in some
particulars, be rather different. These are diflicult questions, about
which 1 wish to say something

It §s obvious that there may well be discrepancies between what
a person morally may do in wartime and what is permitted by morally
justified rules of war, just as there are discrepancies between what
is morally permitted and what is permitted by morally justifiable
rules of the eriminal law, Fer one thing, the rules of war, like the
eriminal law, must be formulated in such a way that it is decidable
whether a person has violated them; it must be passible to produce
evidence that determines the question and removes it from the
realm of speculation. More important, just as there are subtle inter-
personal relations—such as justice and gelf-restraint in a family—
which it is undesirable for the criminal law to attempt to regulate
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but which may be matters of moral obligation, so there may well
be moral cbligations controlling relations between members of bel-
ligerent armies which the rules of war cannot reach. For instance,
one might be morally obligated to go to some trouble or even take a
certain risk in order to give aid to a wounded enemy, but the rules
of war could hardly prescribe doing so. 1 am unable to think of a
case in which moral principles require a person to do what is forbid-
den by morally justifiable rules of war; 1 suppose this is possibile.
But it is easy to think of cases in which moral principles forbid a
person to injure an enemy, or require him tw aid an enemy, when
morally justifiable rules of war do not prescribe accordingly and
when the military law even forbids the morally required behavior.
({Consider, for instance, the fact that, according to the Manual, the
U.S. Army permits severe punishment for anyome who “without
proper authority, knowingly harbors or protecis or gives intelligence
to, or communicates or corresponds with or holds any intercourse
with the enemy, either directly or indirectly . . " [p. 3310

The possible contrast between merally justifiable rules of war and
what is morally permitted will seem quite clear to persons with
firm moral intuitions. It may be helpful, however, to draw the con-
trast by indicatng what it would be, at Jeast for one kind of rule-
utilitarian theory of moral principles. A rule-utilitarian theory of
morality might say that what is morally permissible is any actlon
that would not be forbldden by the kind of conscience which would
maximize long-rang expectable utility were it built Into people as an
internal regulator of their relations with other sentlent beings, as
contrasted with other kinds of conscience or not having a consclence
at all, Then justifiable rules of war (with the standing described
above) would be cne thing; what is morally permissible, in view of
ideal rules of conscience, might be another. Ratiomal, impartial
persons, understanding that thelr country may be involved in a war,
might want one set of rules as rules of war, whereas rational, im-
partlal persons choosing among types of consclence might want a
different and discrepant set of rules as rules of conscience. In the
same way there may be a discrepancy between a morally justified
systern of criminal law and morally justified rules of conscience,
And just as, consequently, there may occasionally be a sltuation in
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which it is one's moral duty to violate the criminal law, so there may
occasionally be a situation in which it is one's moral duty to viclate
morally justifiable rules of war.

It might be asked whether a person who subscribed to sound moral
principles would, if given the cholce, opt for a system of rules of war;
and if so, whether he would opt for a set that would maximize ex-
pectable utllity for the situation of nations at war. I suggest that he
would do so; that such a person would realize that international
law, like the criminal law, has its place in human society, that not
all decisions can simply be left to the moral intuitions of the agent,
and that the rules of war and military justice are bound to be some-
what crude. He would opt for that type of system which will do the
most good, given that nations will sometimes go to war, 1 am, how-
ever, only suggesting that he would; in order to show that he would
one would have to identify the sound moral principles which would
be relevant to such a decision.

Another question that might be raised is whether a person should
follow the actual military rules of his country or the morally justi-
flable ones (in the sense explained above). This question can ob-
viously be taken in either of two ways. If the question is which rules
are legally binding, of course the actual rules of war recognized at
present are legally binding on him. But the question might be: 1s a
person morally bound to follow the “ideal” rules of war, as compared
with the actual ones (or the legal orders of his officer ), if they come
into conflict? Here two possible situations must be distinguished,
It 1s logically possible that a morally justifiable set of rules of war
would permit damage to the enemy more severe than would the
actual Tules of war; in that ease, assuming the actual rules of war
have the status of an obligation fixed by a treaty, the moral obliga-
tion would seem to be to follow the provisions of the treaty {subject

to the usual difficulties about older treaties not contemplating con-
temporary situations). Suppose, however, that a superior officer com-
mands one to do something that is permitted by the actual rules of
war (that is, not explicitly forhidden} but which clearly would be
forbidden by morally justifiable rules of war. The question is then
whether a moral person would refuse to do what is permitted by an
unjust institution but would be forbidden by a just one. It would
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have 1o be argued in detall that sound moral principles would not
PEI'IEI'III‘. & person o do what would be permitted only by an unjust
institution. I shall not attempt to argue the matter, but t‘}n]y suggest
that sound moral principles would not permit obedience to an order
forbidden by morally justifiable rules of war, It is quite possible
incidentally, contrary to what T have just said about the legal jsmesJ
that a court-martial would not suceeed In convicting a person who
refused an order of this sort and defended his action along these
lines. -
. There s space only to advert to the larger issue of the moral just-
fication for nations being belligerents ar all. Presumably, just as there
are morally justified rules of war, in the sense of rules which rational

Impartial persons would choose on the assumption their tuumr}.;'
might be involved in a war, so there are morally justified rules about
engaging in a war at all, in the sense of rules governing the behavior
of natons which rational, impartial p-l:rsunﬂ1wuu]1{ subscribe to if
they believed that they would live in a world {n which the chosen
rules might obtain. Not only are there such morally justified rules
regarding belligerency, but almost every nation is in fact signatory
te a treaty abjuring war as an instrument of policy, Moreover, it has
been declared criminal by the Treaty of Lendon for a person Lo
plan, prepare, initiate, or wage a war of aggression or a war in viola-
tlon of international treaties, agreements, or assurances, So there is
basis both in morally jusiified principles of international law and in
actual International law for questioning the position of a belligerent
Presumably the relation between these and the moral obligations of
citzens and government officials {8 complex, rather parallel to that
just described for the case of rules of war.
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I shall be content to add a few methodological notes to this con-
sideration of the rules of war.* My reason for wishing to do so is that
| find the contrast between the metheds of the two writers both
striking and instructlve, and am convinced that a decision between
the two methods is of immense practical importance, because what
philosophy has to contribute to practical questions #s simply a mml;ﬁ
of discussing them ratonally; nndd!::n I.:I-l: soundness of the met

i1l de tionality of the ussion.
1mlll i:ﬁﬂﬂ-:i.::no djﬁigu]:}- as Brandt evidently had in believing
that Nagel is really wedded to the “absolutism” that he expounds in
his article: but since it is a kind of position which undoubtedly has
adherents. and indeed has supecficial attractions, it is worthwhile
trying to be clear what is wrong with it. For brevity, [ s%'m.u be re-
ferring to the “absolutist” whose views are set out in Nagel's p:q:thr n;
*Nagel” But before 1 start doing this, some mmarkg about what
take to be the predicament of the real Nagel may be in place, -

This real person seems to be torn between (Wo :raw of rnural..th nh;
ing which he dubs “utilitarian” and “absolutist” That is to 5t13.r, ~
wants sometimes to use utilitarian arguments, with all their consid

B. M. Hare 1573 .
] o en 1 formed the Intention of replying to Pn.lil'l-mm' Magel's pi;p:s]';k:
had not sser. Professor Brande's. The basis of Hrundts. urgum:n-: l:i 5 e
that which I should have adopted, and his conclusions colncide wit "r‘r;ru .
with g0 few exceptions that it would be poiniless for me o go over B

ment again, even if 1 could rival Brandt's clarity.
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eration of the consequences for good or ill of alternative courses of
action; but sometimes he wants to override such considerations with
an absolute ban, founded upon simple general rules, on certain kinds
of actions. We must note that Brandt also wishes to operate both with
simple general rules and with calculations about consequences; both
the real Nagel and he, therefore, have on their hands the problem
of reconciling the two ways of thinking (which might, it seems, come
inte conflict). My verdict will be that, whereas Brandt has a way of
dealing with this problem, the real Nagel has conspicucusly failed
to provide one. That is why, although halfway through his paper,
when flirting with the law of double effect, he claims it as a merit
of that device that it avoids the problem that in certain cases “nothing
one could do would be morally permissible,” at the end of the paper
he admits that his own position has this same consequence, Abso-
lutism, or an impure absolutism which tries to incorporate utilitarian
elements without coberently relating them to its own absolutist struc-
ture, is bound 1o have this trouble,

IT MAY help to clarify these obscure remarks if | start by summariz-
Ing five theories about the basls of moral thought which have been
current recently, one of which 1 have advocated myself, 1 shall argue
that for practical purposes there 18 no important difference between
these theories as regards the method of moral thinking which they
generate—that they are, if I may be allowed to use a deplorably vague
expression, practically equivalent. If, as I think, the version which 1
have advecated can be shown to have a basis in the logic of the moral
concepts themselves* and if this basis needs the addidon of no sub-
stantial morel assumptions, this will provide equally strong support
for all the other versions, since they do not differ from it in any re-
spect which would deprive them of this support. | hope to show that
the conclusions which Brandt has reached could be that much more
firmly based if they were 1o rest on this foundation,

I shall call the five positions: (1) the ideal observer theory; (2) the
rational contractor theory; (3 specific rule-utilitarianism; (4 ) univer-
galistic act-utilitarianism; (5) universal prescriptivism. My bald sum-
maries of these posidons will be far from representing accurately

2. See my Freedom and Reason {Oxford, 1983}, chaps. 6H,
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the views of any particular thinkers (even Brandts and my own ).
{1), (2}, and (1), as I shall summarize them, bear a certain relation
{ which is not one of identity) to theories which Brandt has advocated
in the past or in this symposium, and (4) is, as I have argued else-
where, and as Professor David Lyons has argued more rigorously,
equivalent to (3). Mr. David Richards has expounded a theory of
type (2), and he, in turn, is heavily influenced by Professor Rawls's
views, although 1 hesitate even to summarize the latter until 1 have
read A Theory of Justice, which at the dme of writing is still unpub-
lished * Many other writers both in the past and recently have put for-
ward theorles which approximate to one or another of these types. A
clear display of their practical equivalence would therefore be of some
significance for moral philosophy, and have practical moral implica-
tians far beyond the issue of war and massacre raised by Nagel.

The ideal observer theory (as 1 shall summarize it) holds that in
considering what we ought to do, we have to conform our thought
to what would be said by a person who had access to complete knowl-
edge of all the facts, was absolutely clear in his thinking, was im-
partial between all the parties affected by the actlon, and yet equally
benevolent to them all. That is to say, we are to think like a person
who glves equal, and positive, welght to the interests of all the parties
and to nothing else, and in serving these makes no factual or con-
ceptual errors,

The rational contractor theory (in the version 1 shall discuss)
holds that what we ought to do is to follow those principles which
would be adopted by a set of rational people, each prudently consider-
ing his own interest, who were seeking agreement with each other on
the principles which should govern their conduct in a society of which
they were to be members; these rational contractors are presumed to
have complete knowledge of all facts about the soclety and the en-
vironment in which they are to live, except the partcular role which is
to be played by each individual one of them.

3.R. B. Brandt, “The Definition of an Tdeal Observer’ Theory in Ethles,”
Philosophy and Phenomenological Ressarch 15, mo. 1 (1555): 407-4213, and
Ethical Theory (Englewood Cliffs, N.J., 1959); David Lyons, Forms and Limits
of Utititarionism (Oxford, 1965), chaps. 3-4; DAJ. Richards, A Theory of
Reasoms for Action (Oxford, 1971); John Hawls, A Theory of Justice (Cam-
bridge, Mass.,, T972 ).
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It is easy to see that these two theories are practically equivalent,
For, firstly, the requirement of knowledge of the facts is common to
both thecries. The ideal observer, it is true, has access to one sort of
fact of which the rational contractors have to be ignorant—namely
the role which each individual plays. But this will make no difference,
because the jdeal observer, being required to be impartial between
individuals, can make no use of this extra piece of knowledge in his
moral thinking. Secondly, we may presume that the rational con-
tractors, being rational, will, like the ideal observer, make no concep-
tual errors, Thirdly, the requirement that the ideal observer be im-
partial between individuals is exactly matched by the requirement
that the rational contractors be Ignarant of the individual roles which
they are to play. For to be impartial (in the sense in which I shall be
using the term) is to take no account of individuals qua those indi-
viduals; and it makes no difference whether this is done because of
a direct requirement that no account be taken, or because no account
can be taken owing to ignorance of which individual is to play which
role. And lastly, the requirement that the ideal chserver be benevolent
is matched by the requirement that the rational contractors be pru-
dent. We have already seen that both will give equal weight to the in-
terests of all parties; that this equal weight will be positive is guar-
anteed in the one case by express stipulaton, and in the other by the
requirement that the rational contractors be prudent, i.e., consider
their own interests. This, in conjunction with equality of weight,
entalls impartinl benevolence,

It might be cbjected that the ratiomal contractor theory introduces
the notion of principles to be followed, whercas the ideal observer
theory does not. But it does by implieation. If no account is to be
taken of individual (as opposed to qualitative ) differences, the ideal
observer will have to make his moral judgments in the form of prin-
ciples expressed in purely universal terms; any individual name that
occurred in them would have to be excluded as an irrelevancy. We
see here how the feature of moral judgments which position (5)
makes explicit, namely universalizability, is implicitly, but essentially,
a feature of (1) and (2). As we shall see in a moment, it is also a
feature of (3) and (4), which we must consider next,

I mean by specific rule-utilitarianism a type of rule-utilitarianism
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whose rules (or principles, as [ prefer to call them) are allowed to be
of unlimited specificity provided that they do not cease to be uni-
versal.* It is thus the practical equivalent of (4), namely an act-
utilitarianism which accepts the meta-ethical view that moral judg.
ments are universalizable, Positions (4) and (4) are practically equiv-
alent, because (4), in accepting universalizability, admits that moral
judgments made (on a utilitarian basis) about individual acts commit
their maker also to principles applying to all precisely similar acts:
and this is tantamount to accepting specific rule-utilitarianism. 1 shall
therefore not deal with (4) separately. (1) holds that we ought on
any oceasion to do that act which is required by the set of principles
whose universal observance would best serve the interests of all.
For reasons given by Lyons, it will be possible for an act-utilitarian
to force such a rule-utilicarian, since his principles can be as specific
as he pleases, to make them specific enough to suit the particularities
of each individual case; thus, again, (3) collapses Into (4), ag well
a8 vice versa.

It now looks plausible to say that (3) and (4) come for pr.'u_:lm.ﬂ
purposes to the same thing as (1) and (2). [ think that this is so,
although the problem of distributive justice, to be mentioned shortly,
might make me qualify this claim. The similarities, in any case, arc
obvious. The requirements of factual knowledge and of conceptual
clarity are there as before; for one cannot succesefully undertake
utilitarian caleulations without both of these, This is not to say that
it is no use trying to do them unless one is perfect in these respects,
here, as in the case of the first two theories, we are tuld what meral
thought would be if done correctly, and enjoined to aim at this
(though, as we shall see, a big practical qualification is needed here ).
The requirement of impartiality has been a part of utilitarianism at
least since Bentham's “Everybody to count as one and nobody as more
than one”; and these varietles are no exception, since impardality
is guaranteed by the stipulation that the principles must be universal,
They cannot even mention individuals. The requirément of henevo-
lence is secured by the reference to serving the interests of all.

4. For the distinction between genevality (the opposite of gpecificity) and
universality, see Freedom and Reasom, pp. 380, and my paper “Reasons of
State” in my Applications of Moral Philosephy (forthcoming).
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Coming now to the universal prescriptivist theory, we can see that
it exhibits, in perhaps the clearest form of all, the essential features
of the other four theories. It holds, on the basis of its analysis of the
moral concepts, that when I am making up my mind what I ought to
do, I am making up my mind what to prescribe for all cases exactly
like this one in their universal properties. It should be evident that if
this is what I am deing, 1 shall have to find out, first of all, just what
I am, in effect, prescribing. This entails arming myself with the
factual knowledge of what I should be bringing about if I acted upon
one or another of the prescriptions between which | am declding, It
is part of this theory, too, that conceptual clarity is a necessary con-
dition: of rational moral thought.* Impartiality is guaranteed by the
fact that my prescription has te apply to all cases resembling this
one in their universal properties; since these will include cases (hy
pothetical or actual) in which 1 myself play the roles of each of the
other parties affected, | am put by this theory in exactly the same
pogition as the ratlonal contractors, And benevolence is secured by
the element of prescriptivity. Since [ am prescribing actions which
will affect the interests of myself and of others, and am bound to treat
the Interests of others as of equal welght to my own, we may presume
that this weight will be at least positive. 1 shall not inquire here
whether this last presumption could be defended a priori.

Twrs 15 hardly the place to elaborate and defend the five theorles that
| have been trying to merge with one another. Mor shall 1 even ask
what other theories might also be merged with them, though it is
obviously tempting to suggest that by making God the ideal observer
{as in effect Butler does) some varieties of theological ethies could
be brought in. It is worth mentioning, however, that there are at least
four difficulties which all five of these theories have to face, and that
this lends some support to my proposed merger, Three of these diffi-
culties I shall stmply list; but I shall deal at greater length with the
fourth, since it has a close bearing on the dispute between Brandt and
Magel.

The first difficulty is that presented by the problem of distributive
justice. So far, we do not know what the ideal observer, or the rational

5. See Freedom and Reasom, esp. p. 185
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an interest in its realization, If the fanatic’s interest in the realizadon
of his ideal is greal enough to trouble the universal prescriptivist, it |
will be great enough to claim a preponderant weight in the calculations

of all the other four theories. All five theories will have to be content i
to say that fanatics of such heroic stature are unlikely ever to be f
encountered.” But I shall not pursue this argument h-crg-_ |

contractors, or 1 when I am universally prescribing will do when we
are faced with a cholce between maximizing benefits and distributing
therm in other ways which, though reducing their total, might be
thought preferable for other reasons (for example, on grounds of
fairness). Varlous such ways have been suggested—e.g., equality, the
Parets principle, and the maximin principle. Mr. Richards has not

convinced me that there is a unique answer to the question of what Tax : !
the rational contractors would do when faced with such a choice (it HE fourth difficulty, however, is one which must be dealt with at i

might depend on how much gambling instinct they had); and the grezfter length, although an adequate treatment of it will have to wait il
ideal observer is in the same trouble, as is the universal prescriber.* f:lnr another occasion. All these theories, unless they take precautions, i
It has been traditional among utilitarians to say that benefits should will appear to have consequences which run counter to the intuitions il
he maximized whatever their distribution; and this puts them at of the ordinary man. Nagel is the latest of many thinkers to try to take il
varfance not only with common opinion, but with some exponents of advantage of this apparent weakness in utilitarianism and related |
the other kinds of theory—(1), (2), and (5)—that I have been sum- theories. It is easy for him to think up cases in which a utilitarian ;
marizing. It might therefore be objected to my proposed merger that caleulation would seem to justify actlons contrary to principles which [i
the five theories are not even practically equivalent, since (3) and most of us, at least when we are not philosophizing, hold sacred. On '
(4)—the utilitarian theories—are committed to a particular answer careful inspection it will turn out that these cases are either fetitious
ta the question about distributive justice, whereas for the other theories s at least higf‘]:" unusual, or else that the utilitarian calculations
the question at least remains open. My own tentative view is that it are very sketchily done, leaving out considerations which in practice |
will not remain open once the implications of the three nonutilitarian "T'M"m be most E:“i’“""“l- b_’"‘E"'l himself refers to “the abyss of utilitar-
theories have been fully understood, but that they too will be bound to L‘" apologetics,” and a utilitarian can readily admit that it is possible .
accept the answer which requires maximization of benefits, though 0y a too superficial oc facile application of utilitarian arguments to 3
this answer will be qualified, and at the same time brought more into Justify courses of action which a more thoroughgoing utilitarianism
accord with received opinlon, by the moves which I shall shortly would condemn. But all the same, many have been put off utilitarian- :
make in discussing the fourth difficulty. 1 shall not try to defend this ism by this move, which takes 2 good deal of methodological sophis- I
view hare, tication to counter, |
The second difficulty is that of justifying the enterprise of moral Brandt, wllm his “two-level” approach, has given a elear Indication 1
thought in the first place: What are we to say to the amoralist who of the way an which a utilitarian can defend himself against this !
just will not use the language whose logic requires him #o redson ;Llar:k. I wish, however, to set this defense within & more general i
in this way? The third difficulty is that presented by the fanatc who ’m"‘”?rk of ethical theory, without claiming that Brandt would
is prepared to prescribe universally that some particular ideal or goal agree with all that I say. The “sacred principles” of the ordinary man,
of his should be realized at the expense of all other interests of him- and the rules of war which are a crude attempt to apply them to a
gelf and others. Both these difficulties affect all five theorles—the particular practical sphere, have an established place in z'n}- complete
second difficuity obviously, the third less obviously. But we can see utilitarian theory; unfortunately utilitarians have not sufficlently em-
that the third does affect the other four as much as it affects universal phasized this, and therefore “absolutists” have some excuse for ignor-

prescriptivism, if we consider that to have a fanatical ideal is to have 7. See the end of my paper in Jowett Papers, 1968-108, od. B. Y. Khanhh
et al. (Oxford, ¥g70), pp. 44-53. + 83 5, ¥, Kyenbhal
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ing it. Confusion has resulted on both sides from a faflure to make
clear what this established place is. The best name for it is that chosen
by the deontologist Ross: “prima facie” Indeed, it would have been
better for Nagel to use, to describe the view which he expounds, the
old name “deontologist,” instead of adopting the term “absolutist,”
which invites confusion with the kind of absolutist who is the op-
ponent of relativism (whatever that may be). [ trust that Magel does
not think that his utilitarian oppenents are relativists. But although
“prima facie” s a good name for these principles, it does not do much
to explain their nature,

The defect tn most deontological theories (and this would seem to
apply to Ross, Anscombe, and Magel) Is that they have no coherent
rational account to give of any level of moral thought above that of
the man who knows some good simple moral principles and sticks to
them. He is a very admirable person; and to guestion his principles
{at any rate in situations of stress and temptation) is indeed to
"show 4 corrupt mind.* But if philosophers do no more thinking
than he is capable of, they will be able to give no account, either of
how we are to come by these admirable principles, or of what we
are 1o do when they conflict.

To achieve such an account, we have to adopt a “twolevel” ap-
proach.* We have, that is to say, to recognize that the simple principles
of the deontologist, important as they are, have their place at the
level of character-formation {moral education and gelf-education ).
They are what we should be trying to inculeate Into ourselves and our
children i€ we want to stand the best chance amid the stresses and
temptations of the moral life, of doing what is for the best. Moore
{who was a utilitarian) perhaps exaggerates when he says that we
should never break principles which we know to be in general sound;'*
but a utlitarian who takes his utilitarianism seriously 18 likely to
recommend that we form (n ourselves, and continue in all our actlons

to foster, a firm disposition to abide by the principles whose general
ineulcation will have, all in all, the best consequences.

8. This phrase I8 used in a slightly different context by Professor CE.M.

Anscombe, “Modern Moral Philosophy,” Philosophy 13, ne. 124 (1958): 17 (™8
printed in The Is/Cught Question, ed. W. D, Hudson [New York, 1o70], p. 1492}
. See: Freedom and Reasoft, pp. 42-d4-
1. Principia Ethica (Combridge, Eng., 1903), pp. 16aff.
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The inculcation of these general principles has alw. a prime
concern of churches and other mﬂrr';l "aur:hnrltl{:s"; hiﬁzﬁir;dl!:;:;
f.-unl.luxt it is more relevant to point out that this is equally I:n.m of
a:rmms. In the case of the typical military virtues this is obvious
Courage in attack and stubbornness in defense are strenuously pvey
Fivat;-ri, and the duty to cbey orders and not to run away in battle
Is the center of all military training. These are not moral duties in
the narrow sense (though their cultivation is instrumental to the
purffrm].nnm of our moral duty when we are fighting in just wars, if
any ). If armies were to say to soldiers when training them, “On Ehc
hattl{'i."ll:'ldu. always do what is most conducive to the -gen;_,m; good of
mankind,” er even "of your countrymen,” nearly all the soldiers would
eta.-dl_\r convince themselves (battles being what they are) that ﬂ'.l.t'
course most conducive to these desirable ends was headlong fight
Instead they say, “Leave those calculatons to your superiors; t'hr..
are probably In some bunker somewhere out of immutillfte -k;&mﬂr
danger, and therefore can consider more rationally and :ImI asgsion-
ately, and with better Information than you have, the qut-Etlun of
whether to withdraw. Your job is to get on with the fighting.” Onl
in this way can wars be won; and f the wars are just, the :-r:m'ir!:Ir
was for the best. It is beyond the scope of this paper to di:;nu.:n w]m:.hqg
there are any Just wars; I am inclined to think that there have lwer:
:Iut.'lll in tlwdjpust. though whether there could be just wars .uru;h:r
wdern conditions (except perhaps i
g gy qmsr,r: haps minor ones) is a hard question

The same is true of the more narrowly moral virtues, Let us assume
for the sake of argument that it is for the greatest good that marital
fidelity should be generally practiced. I could produce good u-r'gurr:ents
concerned especially with the welfare of children, to show that rhi;
is so; h_'ut this is not the place for them, To say lhh is consistent with
admitting that there may be cases in which adultery would be for the
greatest good—for 1 said “generally” and not “universally.” But fidelit
will not be even generally practiced if people who are ;'x:unh!»m|:n13,ti.1:1r
adultery ask themselves on each occasion whether their c-rwn nughE
not be one of these cases; they will persuade themselves all too often
that it is, when it is not. It is for the greatest good that statesmen

11. See my lecture “Feace,” in Applications of Moral Philosophy
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should in general not tell lies in their public utterances—we have re-
cently had an example of the troubles that ensue when they do, and
Suez was another. It is true, admittedly, that situations can arise
(say, when a currency is in trouble) in which it is quite obvious to a
statesman that he ought to tell a lie; and this sort of thing can happen
in private life too (which is why the ordinary man does not, for the
most part, accept the duty of truthtelling as one without exceptions).
But if statesmen and other men too do not cultivate the firm disposi-
tion to tell the truth and to hate lying, they will, both in this failure
jtself and in their particular acts, be most probably not acting for the
best.

For the same reasons, as Brandt has indicated, military training
should (and in all civilized armies does) include instruction in the
laws and usages of war; and this training should be backed up by
legal enforcement where possible. It locks as If the failure adequately
to do this, and not any particular massacres and atrocities, ought to
be the main target of critics of the United States Army in the present
war (though it must be said in falmess that wars against guerrillas
present peculiarly difficult problems ). Even when armies are fighting
wiirs which can be morally justified (if any), the individual soldier
ought to be enabled to have as clear an idea of what he can legitl-
mately da to the enemy as he has of when he can legitimately tum
his back on the enemy. Neither kind of instruction is easy, but both

are possible.

TuE crucial question remains of what principles are to be the basis
of this training. Brandt has sketched in a most Muminating way the
kind of method by which this can be rationally determined; it amounts
to an application of the five methods of moral reasoning which [ was
trying to merge at the beginning of this paper. He has also reached
some provisional conclusions by this method; with these in the main
I agree, though much more discussion is obvicusly needed.

A stumbling block to the understanding of the method may possibly
be removed if I point out that there are in play here, in different
parts of the reasoning, two quite distinct things which might both be
called rule-utilitarianism. The failure to distinguish between them,
and to see that they are quite compatible with each other provided
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that their spheres are kept separate, has caused havoc in th

of mor‘a] philosophy. There is first of all what may be called ;:npe;:ﬁ
rule-utilitarianism. This is the doctrine, supported in the last section

which says that we ought to inculcate and foster in ourselves am:i
others, and in our actions cleave to, general principles whose cultiva-
tlon s for the greatest good. In terms of a distinction which has been
used in _discussinns of this subject, the utility appealed to by general
rule-utilitarianism is an dcceptance-utility—i.e., the utility of the gen-
eral acceptance of certain principles, even if it falls short of universal
observance. Suclyan insistence on having good general, fairly simple

teachable principles s essental to any view which takes the task nl;
moral education (including self-education’) serlously,

Secondly, there {s what I have called specific rule-utilitarianism
one of the five mergeable theories which [ listed at the beginning. This
provides a kind of microscope wherewith we can, when we are in
doubt about the general principles, examine particular cases in as
minute specificity as we require, though always ending up with
universal judgments, however specific. When using specific rule-
utilitarianism we judge the morality of a particular act by assessing
the utility of universal observance of the highly specific principle
which requires acts of just this sort in just this sort of circumstances
By thus assessing particular acts In terms of the observance-utility of
the highly specific universal principles enjoining them, we can ag;ieu
the acceptance-utility of the general principles to be used in moral
education. Once general principles are questioned, they can only be
examined thus in the light of the particular results of their general
adoption (of whether the policy of inculcating these principles s con-
ducive in general to actions which can be thus minutely justified).
Specific rule-utilitarianism thus has its place in higher-level discus-
glons as to what the “good general principles” ought to be, and what
should be done in cases where they conflict, or where there s a strong
indication that the situation is so peculiar that the application of the
general principle is unlikely to be for the best.

How are we to decide which cases these are? This i8 a matter for
practical judgment rather than for theoretical reasoning (for the
question is "Ought we to reason theoretically? Have we time? Are we
likely to indulge in special pleading if we do?"). It might be objected
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to what I have said that although I have in theory allotted separate
spheres to these two kinds of utilitarian reasoning, so that in principle
they do not conflict, [ have failed to say how we are to determine into
which sphere any particular piece of reasoning is to fall. But the
objection is not a real one. When faced with a choice between sticking
to one of the simple general principles we have learnt and engaging
in more specific reasoning, we have to ask ourselves which procedure
is likely to approximate to the result which would be achieved by a
peasoner not hampered by our human frailties. On the one side, there
is the danger that a too rigid adherence to the standard general prin-
ciples will lead us to disregard special features of the sltuation which
ought to make a difference (o our appraisal of it. On the other side,
there is the danger that, if we onca allow ourselves to question the
general principle, our lack of knowledge and our partiality to our own
interests may distort our reasoning, Which of these dangers is likely
to be greater in a particular case for a particular person is not a philo-
sophical question, and it Is therefore no objection to a philosophical
position that it does not answer it. My own inclination, in the light of
my assessment of my own limitations, 18 to think that the occasions
on which I should be safe in departing from my firm general principles
{which are not of extreme generality) are very rare.

It is worth pointing cut that when, by the employment of specific
rule-utilitarianism at the higher level, we are seeking to select the
best general principles for our general rule-utilitarianism of the lower
level, we ought to consider those cases which are likely to occur,
The use of hypothetical examples in philosophy, even fanciful ones,
is perfectly legitimate; but in this particular field it can lead us asiray.
For we are seeking to discover principles which will be the most
reliable in cases which are likely to preponderate in our actual experi-
ence: it would be out of place, therefore, to base our selection of the
principles on a consideration of fanciful cases.

My A has been to convince the reader that a sound theoretical
foundation can in principle be provided for moral thinking about war,
and that this foundation 1s availsble to Brandt and to those who seek
to put his conclusions into practice, They are much more likely on
this basis than on an “sbsolutist” one to secure an improvernent in our
present customs, either by new international conventions or simply
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by the preservation and spread of right attitudes in soldiers and their
commanders and governments, A great deal has been achieved in the
past along these lines (do Nagel and those who write like him about
the present war ever read what the wars of earlier centuries were
like? ), Although the invention of new weapons brings with it new
tempiations, which are often succumbed to, espectally by these who
have a temporary monopoly of these weapons, it is not h-'npc:ssihle, ta
bring their use under comtrol, provided that their potential users
are willing to adopt rational procedures in discussing the matter with
one another. This is asking a lot; but the history of such negotiations
is not exclusively a history of faflure. In World War I1 poison gas was
not, after all, used, though many expected that it would be. In both
the world wars the Red Cross was for the most part respeceed. Without
some background of written or unwritten International convention

neither of these restraints might have been exercised; and the con-
ventions owed more to ratlonal thought than to emotion, even if the
reasoning had more of prudence in it than of morality.

Against these modest gains, 1 do not think that Nugel has much
to offer. He is orying to justify the very same kind of rules as Brandt
has, in my view, succeeded In justifylng, But whereas Brandt is able to
fit these rules into a rational system which also provides means for
their selection and jusiification, Nagel, who is confined 1o ane level of
moral thinking, predictably finds himself torn between utilitarian
arguments and absolutist ones, and thinks that in difficult cases he
may be in “a moral blind alley,” in which “there is no honorable or
moral course for a man to take, no course free of guilt and responsi-
bility for evil.” It is dangerous to talk like this, because many people
will think that, if there is no way of escaping guilt, only the neurotic
will warry about it.

Is “guilt,” in any case, the most appropriate concept in terms of
which to discuss these problems? A man with good moral principles
will be very likely to feel guilty whatever he does in cases such as
Nagel is speaking of. If he did not, he would not be such a good man,
For a person, on the other hand, who is mainly concerned to avoid
feelings of guilt, the best advice is to grow a thick skin. If he finds
thiy impossible, a pis aller would be to get himself a set of not too
exacting principles of an absolutist sort, and think that he has done
all that is required of him if he has not broken any of them—ne matter
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how disastrous the consequences of his actions for other people.
Though Nagel is perfectly right in saying that it Is i_nnnhn:rent to
suggest that one might “sacrifice one's moral integrity justifiably, in
the service of a sufficiently worthy end,” it is not incoherent to suggest
that one might so sacrifice one's peace of mind. And muoral integrity
and peace of mind are easily confused if one equates having sinned
with having a sense of having ginned. If, say, we are theists and
can convince ourselves that God has laid down some relatively simple
rules and that by observing these we can keep ourselves unepotted and
gafe from hellfive, this may seem a good way of avolding the agony
of mind which comes, in difficult cases, from calculation of the con-
sequences of alternative actions. This may explain the undoubted at-
tractions of absolutism,

The real Nagel, to his credit, avoids this kind of pharisaism; for
he remains enough of a utilitarian to see that the implications of
consistent absclutism are unacceptable, That is how he gets into his
*moral blind alley”; but there is an obvious way out of it: to treat the
general principles of the absolutist as indispensable practical guides,
but not as epistemologically sacrosanct, and to admit a level_of
thought at which they can be criticized, justified, or even on occasion
rejected in their particular applications when conflicts arise or when
a cage is sufficiently out of the ordinary to call for special considera-
tion,

Bur ves if there were not this defect in Nagel's absolutism—that
of trylng to give his principles a higher status than they can have, and
thus locking them in irresoluble conflict, on the same level, with the
utilitarian principle in which he also believes—it would be defective for
another reason: indeterminacy. He attempts to systematize and justify
his intuitions by subsuming them under a mare general principle:
“whatever one does to another person intentionally must be aimed at
him as a subject, with the intention that he receive it as a subject.
It should manifest an attitude to kim rather than just to the situation,
and he should be able to recognize it and identify himself as iis
pbject.” It is difficult to think that a principle as vague and obscure
a5 this could be of much use In practical dilemmas, One would be
likely to find rival parties justifying opposite courses of action on the
basis of this same principle, We have grown accustomed to moral
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philosophers telling us that we can ascertain our duties to other peo-
ple by appeal to an a prior] prineiple that we ought to treat people as
people.'* But Nagel's is an unexpected use of the methed, which dis-
plays how accommodating it can be. He has done nothing to show
that one could not treat people as people just as well by hating them
as by loving them, The simplest way, in dealing with the enemy and
his friends and relations, of "manifesting an attitude to them,” would
be to learn to hate them, Then we can manifest this attitude by any
barbarity that takes our fancy, in the assurance that we are not doing
what Nagel's principle forbids. This would seem as good a way as any
of avoiding being “bureaucratic,” and of securing the “maintenance of
a direct interpersonal response to the people one deals with.”

In the days before wars became even as humane as they sometimes
are now, this was an almost universal attitude. Anyone who reads
the Bible, or Herodotus and Thucydides, can find massacres of already
defeated peoples accepted as normal; and Priam in the Iliad, when he
describes the horrors that await him at the “kill," when Troy is sacked,
does not imply that the actions of the victors will be wicked—only
unpleasant.'

I have probably got Nagel all wrong. Brandt interprets him more
charitably; and maybe all he is saying is that moral judgments have 1o
to universalizable. That 15 to say, we are to think of those affected
by our actions, including the enemy, as people like ourselves, and do
to them only what 15 permitted by & set of universal principles that
we are prepared to see adopted for cases in which we are at the recelv-
ing end.'* If this is what he s saying, his position is not so very
different from my own. The difference is that 1 would include more
people in the class of those whose sufferings are relevant to our moral
decisions (for example, in the Hiroshima case, those that will die if
the war is not ended quickly, as well as those actually killed by the
bombing). I cannot find in Magel's argument any justification for
leaving the former class out; but If they are included, this version of
the method he advocates will join the list of mergeable positions set
out at the beginning of this paper. Only further clarification will reveal
whether cur views can be reconciled in this way.

13, Ser Freedom and Reasen, pp. 213-213.
13. fliad 33. 6odf.
14- See Freedom and Reasom, enp. chap. 8.




Political Action:
The Prablem of Dirty Hands'

MICHAEL WALZER

The preceding essays first appeared in Philosophy & Public Affairs as a
symposium on the rules of war which was actually (or at lrras.: more
importantly) a symposium on another topte.’ The actual topic was
whether or not & man can ever face, or ever has to face, a moral
dilemma, & situation where he must choose between two courses of
action both of which it would be wrong for him to undertake. Thomas
Nagel worrledly suggested that this could happen and that it dl.d hap-
pen whenever someone was forced to choose between y;:lmldm;; an
important moral principle and avoiding some looming disaster.* . B,
Brandt argued that it could not possibly happen, for there were gutde-
lines we might follow and caleulations we might go through which
would necessarily yield the conclusion that one or the other course of
action was the right ane to undertake in the circumstances (or that it
did not matter which we undertook ), R. M. Hare explained how it was

1. An earller verslon of this paper was read at the annval meeting of the
Conference for the Study of Political Thought in New York, April 1571, [ am
indebted to Charles Taylor, who served as commentator at that dme and en-
couraged me to think that s arguments might be right.

2, Philosophy & Public Affairs 1, po. 2 {Winter 1g72). 2

3. For Nagel's descripilon of a possible “moral blind alley,” see pp. 22-34.
Bernard Willlams has made a similar suggestion, though without qulte ac-
knowledging it a5 his own: “many pecple can recognize the thought that a
cartain course of action is, indeed, the best thing to do on the whale in .H“
circumstances, but that doing it involves dolng something wrong™ [ Marality:
An Istroduction to Ethics [New York, rg7al. p. ga).
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that someone might wrongly suppose that he was faced with a moral
dilemma: sometimes, he suggested, the precepts and principles of an
ordinary man, the products of his moral education, come into conflict
with injunctions developed at a higher level of moral discourse, But
this conflict is, or ought to be, resolved at the higher level; there is
no real dilemma.

I am not sure that Hare's explanation is at all comforting, but the
question is important even if no such explanation is possible, perhaps
especially so if this is the case. The argument relates not only to the
coherence and harmeny of the moral universe, but also to the relative
ease or difficulty—or impossibility—of living a moral life, It is not,
therefore, merely a philosopher's question. If such a dilemma can
arise, whether frequently or very rarely, any of us might one day face
it. Indeed, many men have faced it, or think they have, especially
men involved In political activity or war. The dilemma, exactly as
Magel describes fi, 1s frequently discussed In the literature of political
actlon—in novels and plays dealing with politics and in the work of
theorists too,

In modern times the dilemma appears most often as the problem of
“dirty hands,” and it fs typically stated by the Communist leader
Hoerderer in Sartre’s play of that name: “I have dirty hands right up
to the elbows. I've plunged them in filth and blood. Do you think you
can govern innocently 7™ My own answer is no, | don't think I could
govern innocently; nor do most of us believe that those who govern
us are innocent—as 1 shall argue below—even the best of them. But
this does not mean that it isn't possible to do the right thing while
governing. It means that a particular act of government (in a political
party or in the state) may be exactly the right thing to do in utilitarian
terms and yet leave the man who does it guilty of a moral wrong. The
Innocent man, afterwards, Is no longer innocent. If on the other hand
he remains innocent, chooses, that is, the “absolutist” side of Nagel's
dilemma, he not only fails to do the right thing (in utilitarian terms),
he may alse faill to measure up to the duties of his office { which im-
poses on him a considerable responsibility for consequences and out-
comes ). Most often, of course, political leaders accept the utilitarian

4. Jean-Paul Sartre, Dirty Handi, in No Exit and Three Other Plays, trans.
Liomel Abel (MNew 'fdﬂ:, nd. b p- 224,
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caleulation; they try to measure up. One might offer a number of
sardonic comments on this fact, the most obvious being that by the
calculations they usually make they demonstrate the great virtues of
the “absolutist” position, Nevertheless, we would not want o be gov-
erned by men who consistently adopted that position.

The notion of dirty hands derives from an effort to refuse “absoclut-
ism" without denying the reality of the moral dilemma. Though this
may appear to utilitarian philosophers to pile confusion upon con-
fusion, 1 propose to take it very seriously. For the literature [ shall
examine is the work of serious and often wise men, and it reflects,
though it may also have helped to shape, popular thinking about poli-
ties. 1t is important to pay attention to that too, I shall do so without
assuming, as Hare suggests one might, that everyday moral and polit-
jcal discourse constitutes a distinct level of argument, where content
is largely a matter of pedagogic expediency.® If popular views are
resistant (as they are) to utilitarianism, there may be something to
loarn from that and not merely something to explain about it.

t

Let me begin, then, with a plece of conventional wisdom to the
effect that Imiutlclzns are a good deal worse, morally worse, than the
rest of us (it Is the wisdom of the rest of us). Without either endorsing
it or pretending to disbelleve it, 1 am going to expound this rmnvcnﬂpn.
For it suggests that the dilemma of dirty hands {8 a central fea-
ture of political life, that it arises not merely as an oocasion:‘:rl crisis in
the career of this or that unlucky politiclan but systematically and
frequently.

Why is the politician singled out? Isn't he like the other entrepre-
neurs in an open society, who hustle, lie, intrigue, wear masks, smile
and are villains? He is not, no doubt for many reasons, three of which
I need to consider, First of all, the politician claims to play a different
part than other entreprencurs. He doesn't merely cater to our ilntr:rll:_sts-,
he acts on our behalf, even in our name. He has purposes in mind,
causes and projects that require the support and redound to the bene-

; 3 2 i les of the deontologis
5. Bee pp. 5358, esp, p. 54: “the simple princip
have their place at the level of character-formation {moeal education and self-

education).”
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fit, not of each of us individually, but of all of us together. He hustles,
lies, and intrigues for us—or so he claims. Perhaps he is right, or at
least sincere, but we suspect that he acts for himself also. Indeed, he
cannot serve us without serving himself, for success brings him power
and glery, the greatest rewards that men can win from their fellows.
The competition for these two is fierce; the risks are often great, but
the temptations are greater. We imagine ourselves succumbing, Why
should our representatives act differently? Even if they would like to
act differently, they probably can not: for other men are all too ready
to hustle and lie for power and glory, and it is the others who set the
terms of the competition. Hustling and lying are necessary because
power and glory are so desirable—that is, so widely desired. And so the
men who act for us and in our name are necessarily hustlers and Hars.

Politicians are also thought to be worse than the rest of us because
they rule over us, and the pleasures of ruling are much greater than
the pleasures of being ruled. The successful politician becomes the
visible architect of our restraint. He taxes us, Ueenses us, forbids and
permits us, directs us to this or that distant goal—all for our greater
good. Moreover, he takes chances for our greater good that put us, or
some of us, in danger. Sometimes he puts himself in danger too, but
politics, after all, §s his adventure. It is not always ours, There are un-
doubtedly times when it s pood or necessary to direct the afairs of
other people and to put them in danger. But we are a little frightensd of
the man who secks, ordinarily and every day, the power to do so. And
the fear is reasonable enough. The politician has, or pretends to have,
a kind of confidence in his own judgment that the rest of us know o
bé présumptuous in any man.

The presumption is especially great because the victorious politician
uses violence and the threat of violence—not only against foreign na-
tons in our defense but alse against us, and again ostensibly for our
greater good. This is a point emphasized and perhaps overemphasized
by Max Weber in his essay “Politics as a Vocation.™ It has not, so far
as | can tell, played an overt or cbvious part in the development of the
convention | am examining, The stock figure is the lying, not the
murderous, politician—though the murderer lurks in the background,

6. In Fram Max Weber: Essays in Soctology, trane. and ed. Hang H. Gerth
and C. Wright Mills {(New York, 1946}, pp. 77-228.
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appearing most often in the form of the revolutionary or terrorist, very
rarely as an ordinary magistrate or official. Nevertheless, the sheer
weight of official viclence in human history does suggest the kind of
power to which politicians aspire, the kind of power they want 10
wield, and it may point to the roots of cur half-conscious dislike and
unease, The men who act for us and in our name are often killers, or
seem to become killers too quickly and too easily.

Knowing all this or most of it, good and decent people still enter
political life, aiming at some specific reform or seeking a general ref-
ormation. They are then required o learn the lesson Machiavelll first
get out to teach: “how not to be good.™ Some of them are incapable of
learning; many more profess to be incapable. But they will not succeed
unless they learn, for they have joined the terrible competition for
power and.g]ur?'_ they have chosen to work and struggle as Machiavelli
says, among “so many who are not good.” They can do no good them-
gelves unless they win the struggle, which they are unlikely to do
unless they are willing and able to use the necessary means. So we
are suspicious even of the best of winners. It is not a sign of our per-
versity If we think them only more clever than the rest. They have
hot won, after all, because they were good, or not only because of that,
but also because they were not good. No one succeeds in politics with-
out getting his hands dirty. This is conventional wisdom again, and
again | don't mean to insist that it is true without qualification. |
répeat it only to disclose the moral dilemma inherent in the conven-
tlon. For sometimes it is right to try to succeed, and then it must also
be right to get one’s hands dirty. But one’s hands get dirty from doing
what it is wrong to do. And how can it be wrong to do what is right?
Or, how can we pet our hands dirty by doing what we ought to do?

(i

It will be best to turn quickly to some examples. | have chosen two,
one relating to the struggle for power and one to its exercise, [ should
gtress that in both these cases the men who face the dilemma of dirty
hands have in an important sense chosen to do so; the cases tell us

w. Bee The Prince, chap. XV; of. The Discourses, bk. 1, chaps. IX and XVIIL
I quote from the Modern Library edition of the two works (Mew York, 1g50),
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nothing about what it would be like, so to speak, to fall into the dilem-
ma; nor shall 1 say anything about that here. Politicians often argue
that they have no right (o keep their hands clean, and that may well be
true of them, but it is not so clearly true of the rest of us. Probably we
do have a right to aveid, if we possibly can, those positions in which
we might be forced to do terrible things. This might be regarded as
the moral equivalent of our legal right not to incriminate curselves.
Good men will be in no hurry to surrender it, though there are reasons
for doing so sometimes, and among these are or might be the reasons
good men have for entering politics. But let us imagine a politician
who does not agree to that: he wants to do good only by doing good,
or at least he is certain that he can stop short of the most corrupting
and brutal uses of palitical pewer. Very quickly that eertainty is tested.
What do we think of him then?

He wanis to win the election, someone says, but he doesn't want to
get his hands dirty. This is meant as a disparagement, even though it
also means that the man being eriticized is the sort of man who will
not lie, cheat, bargain behind the backs of his supporters, shout ab-
surditdes at public meetings, or manipulate other men and women.
Assuming that this particular election ought to be won, it is clear, 1
think, that the disparagement is justified. If the candidate didn't want
to get his hands dirty, he should have stayed at home; if he can't atand
the heat, he should pet out of the kitchen, and so on. His decision to
run wis a commitment ( to all of us who think the election important )
o try to win, that is, to do within rational limits whatever is ncccasary
to win. But the candidate Is a moral man. He has principles and a
history of adherence to those principles. That 15 why we are support-
ing him. Perhaps when he refuses to dirty his hands, he iz simply
inslsting on belng the sort of man he is. And isn't that the sort of man
we want!

Let us lock more clogely at this case. In order to win the election
the candidate must make a deal with a dishonest ward boss, involving
the granting of contracts for school construction over the next four
years. Should he make the deal? Well, at least he shouldn't be sur-
prised by the offer, most of us would probably say (a conventional
piece of sarcasm). And he should accept it or not, depending on ex-
actly what is at stake in the election. But that iz not the candidate’s
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view. He is extremely reluctant even to consider the deal, puts off
his aides when they remind him of it, refuses to calculate its possible
effects upon the campaign. Now, If he 15 acting this way because the
very thought of bargaining with that particular ward boes makes him
feel unclean, his reluctance isn't very interesting. His feelings by
themselves are not important. But he may also have reasons for his
reluctance. He may know, for example, that some of his supporters
support him precisely because they believe he is a good man, and this
means to them a man who won't make such deals. Or he may doubt
his own motives for considering the deal, wondering whether it is the
political campaign or his own candidacy that makes the bargain at
all tempting. Or he may believe that if he makes deals of this sort now
he may not be able later on to achieve those ends that make the cam
paign worthwhile, and he may not feel entitled to take such risks with
a future that is not only his own future. Or he may simply think that
the deal is dishonest and therefore wrong, corrupting not only himself
but all those human relatons in which he is involved
Because he has scruples of this sort, we know him to be a good man.
But we view the campaign in a certain light, estimate its importance
in a eertain way, and hope that he will evercome his scruples and
make the deal. It s important to stress that we don't want just enyone
to make the deal;, we want him to make it, precisely because he has
scruples about it. We know he is doing right when he makes the deal
because he knows he Is doing wrong. I don't mean merely that he will
feel badly or even very badly after he makes the deal. If he is the good
man 1 am imagining him to be, he will feel guilty, that is, he will be-
lieve himself to be guilty, That is what it means to have dirty hands.
All this may become clearer if we look at a more dramatic example,
for we are, perhaps, a little blasé about political deals and disinclined
to worry much about the man who makes one. So consider a politician
who has seized upon a national crisis—a prolonged colonial war—to
reach for power, He and his friends win office pledged to decoloniza-
tion and peace; they are honestly committed to both, though not with-
out some sense of the advantages of the commitment. In any case,
they have no responsibility for the war; they have steadfastly opposed
it. Immediately, the politician goes off to the colonial capital to open
negotiations with the rebels. But the capital is in the grip of a terrorist
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campaign, and the first decision the new leader faces is this: he is
asked to authorize the torture of a captured rebel leader who knows
or probably knows the location of a number of bombs hidden in apart-
ment buildings around the city, set to go off within the next twenty-
four hours, He orders the man tortured, convinced that he must do so
for the sake of the people who might otherwise die in the explosions—
even though he believes that torture is wrong, indeed abominable,
not just sometimes, but always.' He had expressed this belief often
and angrily during his own campaign; the rest of us took it as a slgn
of his goodness. How should we regard him now? (How should he re.
gard himself? )

Once again, it does not seem enough to say that he should feel
very badly. But why not? Why shouldn't he have feelings like those
of St. Augustine’s melancholy soldier, who understood both that his
war was just and that killing, even in a just war, is a terrible thing
to do?* The difference is that Augustine did not helieve that it was
wrong to kill in a just war; it was just sad, or the sort of thing a pood
man would be saddened by. But he might have thought it wrong to
torture In a just war, and later Catholic theorlsts have certainly
thought it wrong. Moreover, the politician I am imagining thinks lrt
wrong, as do many of us who supported him. Surely we have a right
to expect more than melancholy from him now. When he ordered the
prisoner tortured, he committed a moral crime and he accepted a
moral burden. Now he is a guilty man. His willingness to acknowl-
edge and bear (and perhaps to repent and do penahcc for) his guilt
is evidence, and it is the only evidence he can offer ug, both that he

B. T leave aside the questlon of whether the prisoner 1z himself responsible
for the terrorist campaign. Perhaps he opposed it {n mestings of the rebel organ-
kxation. In any case, whether he deserves to be punished or not, he doss not
deserve to ba tortured.

& Other writers argued that Christions musi never kill, even in a just
war; and thers was also an intermediste poaition which supgests the origins of
the iden of dirty hands. Thus Basil The Great (Bishop of Caesares in the fourih
century Ao ) “Killing in war was differentiated by our fathers from murder _ . .
nevertheless, perhaps it would be well that those whose hands are unclean
abstain from communion for three years.” Here dirty hands are a kind of im-
purity or unworthiness, which is mot the same as guilt, though closely related

o le. For a general survey of these and other Christian views, see Roland H.
Bainton, Christian Attttudes Toward War and Peace {Mew York, 1960}, esp.

chaps. 5-7.
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is not too good for politics and that he is good enough. Here is the
moral politician: it is by his dirty hands that we know him. If he were
a moral man and nothing else, his hands would not be dirty; if he
were a politician and nothing else, he would pretend that they were
clean.

T

Machiavelli's argument about the need to learn how not to be good
clearly implies that there are acts known to be bad quite apart from
the Jmmediate cireumstances in which they are performed or not
performed. He points to a distinct set of political methods and strat-
agems which good men must study (by reading his books), not only
because their use does not come naturally, but also because they are
explicltly condemned by the moral teachings good men accept-and
whose acceptance serves in turn to mark men as good. These meth-
ods may be condemned because they are thought contrary to divine
law or to the order of nature or to our meral sense, or because in
prescribing the law to ourselves we have individually or collectively
prohibited them. Machiavelli does not cotnmit himself on such issues,
and I shall not do so elther if 1 can avold it. The effects of these dif-
ferent views are, at least in one crucial sense, the same, They take out
of our hands the constant business of attaching moral labels to such
Machiavellian methods as deceit and betrayal. Such methods are
simply bad, They are the sort of thing that good men avold, at least
until they have learned how not to be good.

Mow, if there 18 no such class of actions, there js no dilemma of
dirty hands, and the Machiavellian teaching loses what Machlavelli
surely intended it to have, its disturbing and paradoxical character
He can then be undersiood to be saying that political actors must
sometimes overcome their moral inhibitions, but not that they must
sometimes commit erimes. 1 take it that utlitarian philosophers also
want to make the first of these statements and to deny the second. From
their point of view, the candidate who makes a corrupt deal and the
official who authorizes the torture of a prisoner must be described as
good men ( given the cases as I have specified them ), who ought, per-
haps, to be honored for making the right decision when It was a hard
decigion to make. There are three ways of developing this argument.
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First, it might be said that every political cheice ought to be made
solely in terms of its particular and immediate circumstances—in
terms, that is, of the reasonable alternatives, available knowledge,
likely consequences, and so on. Then the good man will face difficult
choices (when his knowledge of options and outcomes is radically
uncertain ), but it cannot happen that he will face a moral dilemma.
Indeed, if he always makes decisions in this way, and has been taught
from childhood to do so, he will never have to overcome his inhibi-
tions, whatever he does, for how could he have acquired inhibitions?
Assuming further that he weighs the alternatives and calculates the
consequences seriously and in good faith, he cannot commit a crime,
though he can certainly make a mistake, even a very serious mistake,
Even when he lies and tortures, his hands will be clean, for he has
done what bhe should do as best he can, standing alone in a moment
of time, forced to choose.

This s in some ways an attractive description of moral declsion-
making, but it is also 4 very improbable one. For while any one of us
may stand alone, and so on, when we make this or that declsion, we
are not isolated or solitary in our moral lives, Moral life 15 a social
phenomenon, and It is constituted at least in part by rules, the know.
ing of which (and perhaps the making of which) we share with our
fellows, The experience of coming up against these rules, challenging
their prohibitions, and explaining ourselves w other men and women
Is 50 common and so obwviously important that no account of moral
decision-making can possibly fail to come to grips with it. Hence the
second utilitarian argument: such rules do indeed exist, but they are
not really prohibitions of wrongful actlons (though they do, pt;hups
for pedagogic reasons, have that form). They are moral guidelines,
summartes of previous calculations. They ease our choices in ordinary
cases, for we can simply follow their injunctions and do what has been
found useful in the past; in exceptional cases they serve as signals
warning us against dolng tod quickly or without the most careful
calculations what has not been found useful in the past. But they da
no more than that; they have no other purpose, and so it cannot be
the case that it is or even might be a crime to override them.** Nor is it

16. Brandrs rales ds not appédr 9 be of the sort that con be overridden—
except perhaps by a soldier who decides that he just wen't kdll any more givil-
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necessary to feel guilty when one does so. Once again, if it is rig]:t
to break the rule in some hard case, after conscientiously worrying
about it, the man who acts (especially if he knows that many of ?m-
fellows would simply worry rather than act) may properly feel pride
in his achlevement. ,
But this view, it seems to me, captures the reality of our moral life
no better than the last. It may well be right to say that moral rules
ought to have the character of guidelines, but it seems that in fact
they do not. Or at least, we defend oursclves when we break the rules
as if they had some status entirely independent of their previous util-
ity (and we rarely feel proud of ourselves ). The defenses we normally
offer are nmot simply justifications; they are also excuses. Now, as
Austin says, these two can seem to come very close together—indeed,
I shall suggest that they can appear side by side in l;l'ue same sentence
—but they are conceptually distinct, differentiated in this crucial re-
spect: an excuse is typically an admission of fault; a justification is
typically a denial of fault and an assertion of innocence." Consider
a well-known defense from Shakespeare's Hamlet that has often re-
appeared in political literature: “1 must be cruel only to be kind. "
The words are spoken on an occasion when Hamlet is actually being
eruel to his mother. 1 will leave aside the possibility that she deserves
to hear (to be forced to listen to) every harsh word he utters, for
Hamlet himself makes no such claim—and if she did indeed deserve
that, his words might not be cruel or he might not be cruel for speak-
ing them. " must be cruel” contains the excuse, since it both admits a
fault and suggests that Hamlet has no choice but to commit it. He [s
doing what he has to do; he can’t help himself (given the ghost's
command, the rotten state of Denmark, and so on). The rest of the
sentence is a justification, for it suggests that Hamlet intends and ex-
pects kindness to be the outcome of his actions—we must assume that

{ans, no matter what cause is served—gince all they require s caraful caleulation.
But T take it that rules of a diferent sort, which have the form of ordinary in-
junctions and prohibitlons, can and often do figure 1n what i3 called “rule-atili-

nism.”
tlr:T J. L. Austin, "A Plea for Excuses,” im Philosophical Papers, ed. J. O

Urmsen and G, J. Warnock (O=ford, 1581), pp. 123-152.
13. Hamlst 3.4.178.
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he means greater kindness, kindness to the right persons, or some
such. It is not, however, so complete & justification that Hamlet is
able to say that he is not really being eruel. “Cruel” and “kind® have
exactly the same status; they both follow the verb “to be” and so they
perfectly reveal the moral dilemma.,

When rules are overridden, we do not talk or act as if they had
been set aside, canceled, or annuiled. They still stand and have this
much effect at least: that we know we have done something wrong
even if what we have done was also the best thing to do on the whole
in the circumstances.' Or at least we feel that way, and this feeling
is itself a crucial feature of our moral life. Hence the third utilitarian
argument, which recognizes the usefulness of guilt and seeks 1o ex-
plain it. There are, it appears, good reasons for “overvaluing” as well
as for overriding the rules, For the consequences might be very bad
indeed if the rules were overridden every time the moral caleulation
seemed to go against them. It is probably best if most men do not cal-
culate too nicely, but simply follow the rules; they are less likely to
make mistakes that way, all in all. And so a good man (or at least an
crdinary good man) will respect the rules rather more than he would
If he thought them merely guidelines, and he will feel guilty when
he overrides them. Indeed, if he did not feel guilty, “he would not be
such a good man.™* It is by his feelings that we know him, Because of
those feelings he will never be in o hurry to override the rules, but
will wait until there is no cholce, acting only to avoid CONSEqUences
that are both imminent and almost certainly disastrous.

The obvious difficulty with this argument is that the feeling whose
usefulness is being explained is most unlikely to be felt by someone
who is convinced only of its usefulness. He breaks a uilitarian rule
( guideline ), let us say, for good utilitarian reasons: but can he then

13. Compare the following lines from Bertold Brecht's poem “To Postericy™;
“Adas, we/ Who wighed to lay the foundations of kindness/ Could not curselves
be kind . , " { Selected Poems, trans. H. K. Hays [New York, 1984], p. 177). This
is more of an excuse, less of a justification (the poem is an apologia).

14. Rober: Nozick discusses some of the possible effects of overriding a rule
in his “Moral Complications and Moral Structures,” Natural Low Forum 19
(2968): 3435 and notes. Nozick suggests that what may remain after one
has broken a role (for good reasona) is a “duty to make reparations.” He does

not call this “guilt,” though the wo notions are closely connocted,
15. Hare, p. s5n.
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feel guilty, also for good utilitarian reasons, when he has no reason
for believing that he is guilty? Imagine a moral philosopher expound-
ing the third argument to a man who actually does feel guilty or to
the sort of man who is likely to feel guilty. Either the man won't ac-
cept the utilitarian explanation as an account of his feeling about the
rules (probably the best outcome from a utilitarian point of view) or
he will accept it and then cease to feel that (useful) feeling. But I
do not want to exclude the possibility of a kind of superstitious anxi-
ety, the possibility, that is, that some men will continue to feel guilty
even after they have been taught, and have agreed, that they cannot
possibly be gullty. It is best to say only that the more fully they accept
the utilitarian account, the less likely they are to feel that (useful)
feeling, The utilitarian account is not at all useful, then, if political
actors accept it, and that may help us to understand why It plays, as
Hare has pointed out, so small a part in our moral education,™

tf. There i another possible urilitarian position. suggested In Maurice Mer-
leau-Ponty's Humanism and Terror, trans. John O'Neill { Boston, 1g70). Accord-
tng to this view, the sgony and the guile feelings experienced by the man wha
mokes a “dirty hands” decislon derive from his radical uncertalnty about the
actunl outcome. Perhaps the awful thing he is detng will bs done in vain; the
rosulis he hopes for won't occur; the only outcome will be the pain he has caused
or the deceit he has fostered, Then (and enly then) he will indeed have com-
mitted 4 erime, On the other hand, if the expected good does come, then (and
anly then) he can abandon his guilt feellngs; he can say, and the rest of us
mmust agres, that he s justified, This is a kind of delayed utlitarianism, where
justtfleation s & matter of actual and not at all of predicted outcomes. It is not
implausible o imagine a political actor anxiously awalting the “verdict of his-
tory.” But suppose the verdict i in his faver (assuming that thers is a final
verdict or a statute of lmitadons on possible verdices): he will garely feel re-
lisved—more 8o, no doubt, than the rest of us, [ can see no reason, however,
why he should think himeelf justfied, if he is n good man and knows that what
he did was wrong. Pechaps the victims of his crime, seeing the happy result,
will absolve him, but history has no powers of absclution. Indeed, history is
more likely to play tricks on our moral judgment. Predicted outcomes are at
least thought to follow from our own acts {this la the prediction), but actual
oulcomes almost certainly have a multdtude of causes, the combination of which
may well be fortuitous, Merledu-Ponty stresses the risks of politicel decision-
making s heavily that he turns politics into a gamble with time and clrcum-
siance. But the anxiety of the gambler is of no grest moral interest, Mor is it
much of a barrier, as Merleau-Ponty's book makes all too clear, to the commis-
gion of the most werrible crimes.
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One further comment on the third argument: it is worth stressing
that to feel guilty is to suffer, and that the men whose guilt feelings
are here called useful are themselves innocent according to the utili-
tarian account. 50 we seem 1o have come upon another case where
the suffering of the innocent is permitted and even encouraged by
utilitarian calculation.'” But surely an innocent man who has done
something painful or hard (but justified) should be helped to avoid
or escape the sense of guilt; he might reasonably expect the assistance
of his fellow men, even of moral philosophers, at such a tme. On the
other hand, f we intuitively think it true of some other man that he
should feel guilty, them we ought to be able to specify the nature of
his guilt (and if he is a goed man, win his agreement). [ think | can
construct a case which, with only small variation, highlights what is
different in these two situations,

Consider the common practice of distributing rifies loaded with
blanks to some of the members of a firing squad. The Individual men
are not told whether their own weapons are lethal, and so though
all of them look like executioners to the victim In front of them, none
of them know whether they are really executloners or not. The pur-
pose of this stratagem is to relieve each man of the sense that he is
a kdller. It can hardly relieve him of whatever moral responsibilicy
he incurs by serving on a firing squad, and that is not its purpose,
for the execution is not thought to be (and let us grant this to be the
case) an immoral or wrongful act. But the inhibition against killing
another human being is so strong that even if the men believe that
what they are doing is right, they will still feel guilty. Uncertainty
as to their actual role apparently reduces the intensity of these feel-
ings. If this is so, the stratagem is perfectly justifiable, and one can
only rejoice in every case where it succeeds—for every success sul-
tracts one from the number of innocent men who suffer,

But we would feel differently, I think, if we imagine a man who be-
lieves {and let us assume here that we believe also) either that capital

17. CIL the cases suggesied by David Ross, The Right and the Good (Ox-
ford, 1p30}, pp. 5657, and E. F. Carritt, Ethical and Political Thinking {Oxford,

1947 ), p. G5,
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punishment is wrong or that this particular victim is innocent, but
who nevertheless agrees to participate In the firing squad for some
overriding political or moral reason—I won't try to suggest .what that
reason might be. If he is comforted by the trick with Lhe. rifles, then
we can be reasonably certain that his opposition to capital pu::lish-
ment or his belief in the victim's innocence is not morally serious.
And if it is serious, he will not merely feel guilty, he will know that he
is guilty (and we will know it too ), though he may also believe {Er:ld
we may agree) that he has good reasons for incurring the guilt. Our
gullt feelings can be tricked away when they are isolated from our
moral beliefs, as in the first case, but not when they are allied w.ith
them, as in the second. The beliefs themselves and the m!cs which
are believed in can only be overridden, a painful process whh?h forces
a man to weigh the wrong he is willing to do in order to do right, an]
which leaves pain behind, and should do so, even after the decision
has been made.

v

That is the dilemma of dirty hands as it has been L‘J{]&jﬁt‘-ll(‘l:d by
political actors and written about in the literature of political action.
I don't want to argue that it is only a political dilemma. No d.nuhr.
we can get our hands dirty in private life also, Md. sometimes, no
doubt, we should. But the issue is posed most dramatcally in politics
for the three reasons that make political life the kind of Ufe It is,
because we claim to act for others but also serve ourselves, r:ule over
others, and use violence against them, It is easy to get one's hands
dirty in politics and it is often right to do so. But it is not easy to teach
a good man how not to be good, nor Is it easy to explain such 2 man
to himself once he has committed whatever crimes are required of
him. At least, it is not easy once we have agreed to use.me ward
“crimes” and to live with ( because we have no cheice) the dilemma crf
dirty hands. Still, the agreement is common enough, and on its basis
there have developed three broad caditions of ev_q:lanauon, three ways
of thinking about dirty hands, which derive in some very g&nﬂra.l
fashion from neoclassical, Protestant, and Catholic perspectives on
politics and morality. 1 want to try to say something very briefly about
each of them, or rather about a representative example of each of
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them, for each seems to me partly right. But T don't think I can put
together the compound view that might be wholly right.

The first tradition is best represented by Machiavelll, the first man,
50 far as I know, to state the paradox that T am examining. The good
man who aims to found or reform a republic must, Machiavelli tells
us, do terrible things to reach his goal. Like Romulus, he must murder
his brother; like Numa, he must lie to the people. Sometimes, however,
‘when the act accuses, the result excuses.”* This sentence from The
Discourses is often taken to mean that the politician’s deceit and
cruelty are justified by the good results he beings about. But If they
were justified, it wouldn't be necessary to learn what Machiavelli
claims to teach: how not to be good. It would only be necessary to
learn how to be good in a new, more difficult, perhaps roundabout
way. That is not Machiavelli’s argument. His political judgments are
indeed consequentialist in charscter, but not his moral Judgments,
We know whether cruelty is used weil or badly by its effects over time.
But that it is bad to use cruelty we know In some other way. The de-
eeitful and eruel politician is excused (#f he succeeds) only in the
sense that the rest of us come to agree that the results were “worth
it” or, more likely, that we simply forget his crimes when we praise
his success.

It is important to stress Machiavelli's own commitment to the exist-
ence of moral standards. His paradox depends upon that commitment
as It depends upon the general stability of the standards—which he
upholds in his consistent use of words like good and bad ® If he wants
the standards to be disregarded by good men more often than they
are, he has nothing with which to replace them and no other way of
recognizing the good men except by their allegiance o those same
standards. It is exceedingly rare, he writes, that a good man is willing
to employ bad means tw become prince.* Machiavelli's purpose is to
persuade such a person to make the attempt, and he holds out the
supreme political rewards, power and glory, to the man who does
so and succeeds, The good man Is not rewarded (or excused), how-

18, The Discourses, bk, I, chap. IX (p. 139).

19. For a very different view of Machiavelli, see Isadah Beclin, "The Question
of Machiavelll,” The New York Revlew of Books, 4 November 1571,

2o, The Discourses, bi. I, chap, XVIII {p. 192).
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ever, merely for his willingness to get his hands dirty. He must do bad
things well. There is no reward for doing bad things badly, though
they are done with the best of intentions. And so political action
necessarily involves taking a risk. But it should be clear that what is
risked is not personal goodness—that is thrown away—but power and
glory. If the politician succeeds, he ig a hero; eternal praise is the
supreme reward for not being good.

What the penalties are for not being good, Machiavelli doesn't say,
and it is probably for this reason above all that his moral sensitivity
has s0 often been questioned, He is suspect not because he tells polit-
ical actors they must get their hands dirty, but because he does not
specify the state of mind appropriate to a man with dirty hands. A
Machiavelllan hero has no inwardness. What he thinks of himself
we don't know. I would guess, along with most other readers of Ma-
chiavelli, that he basks [n his glory, But then it is difficult to account
for the strength of his original reluctance to learm how not to be good,
In any case, he is the sort of man who is unlikely to keep 4 diary and
g0 we cannot find out what he thinks, Yet we do want to know; above
all, we want a record of his anguish. That i3 a sign of our own con-
scientiousness and of the impact on us of the second tradition of
thought that | want to examine, in which personal anguish sometimes
soerns the only acceptable excuse for political erimes.

The second tradition is best represented, 1 think, by Max Weber,
who outlines iis essential features with great power at the very cnd
of his essay "Politics as a Vocation.” For Weber, the good man with
dirty hands is a hero still, but he is a ragic hero, In part, his tragedy
is that though politics is his vocation, he has not been called by God
and so cannot be justified by Him. Weber's hero is alone in a world
that seems to belong to Satan, and his vocation s entirely his own
choice. He still wants what Christian magistrates have always wanted,
both to do good in the world and to save his soul, but now these two
ends have come into sharp contradiction. They are contradictory be-
cause of the necessity for violence in a world where God has not insti-
tuted the sword. The politician takes the sword himself, and only by
doing so does he measure up to his vocation. With full consciousness
of what he is deing, he does bad in order to do good, and surrenders
his soul. He “lets himself in,” Weber says, “for the diabolic forces
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lurking in all violence.” Perhaps Machiavelli also meant to suggest
that his hero surrenders salvation in exchange for glory, but he does
not explicitly say s0. Weber is absolutely clear: “the genius or demon
of politics lives in an inner tension with the god of love . . . [which]
can at any tme lead to an irreconcilable conflict."* His politician
views this conflict when it comes with a tough realism, never pretends
that it might be solved by compromise, chooses politics onee again,
and turns decisively away from love, Weber writes about this choice
with a passionate high-mindedness that makes a concern for one's
soul seem no more elevated than a concern for one's flesh. Yet the
reader never doubts that his mature, superbly trained, relentless, ob-
Jective, responsible, and disciplined politieal leader is also a suffering
servant. His choices are hard and painful, and he pays the price not
only while making them but forever after. A man doesn't lose his soul
one day and find it the next.

The difficulties with this view will be clear to anyone who has ever
met a sulfering servant. Here is & man who lies, intrigues, sends oth-
er men to thelr death—and suffers. He does what he must do with a
heavy heart. None of us can know, he tells us, how much 1t costs him
to do his duty. Indeed, we cannot, for he himself fixes the price he
pays. And that is the trouble with this view of political crime. We
suspect the suffering servant of either masechism or hypocrisy or both,
and while we are often wrong, we are not always wrong, Weber at-
tempts 1o resolve the problem of dirty hands entirely within the con-
fines of the Individual consclence, but | am inclined to think that this
is neither possible nor desirable. The self-awareness of the tragic hero
is obviously of great value. We want the politiclan to have an inner
life at least something like that which Weber describes, But sometimes
the hero's suffering needs to be socially expressed (for like punish-
ment, It confirms and reinforces our sense that certain acts are
wrong ). And equally important, it sometimes needs tw be socially
limited. We don't want to be ruled by men who have lost their souls.

ar. “Politics as a Vocation,” pp. 135-126. Bui sometimes a political leader
does choose the “absolutist” side of the conflict, and Weber writes (p. 127) that
it is “immensely moving when a mature man . . . aware of 3 responsibiiey for
the consequences of his conduct . . . reaches a point where he savs: "Here 1

stand; I can do no other. " Unfortunately, he does not suggest just where that
point is or even where it might be.
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A politician with dirty hands needs a soul, and it is best for us all
if he has some hope of personal salvation, however that is conceived.
It is not the case that when he does bad in order to do good he sur-
renders himself forever to the demon of politics, He commits a de-
terminate crime, and he must pay a determinate penalty. When he has
done so, his hands will be clean again, or as clean as human hands
can éver be. So the Catholic Church has always taught, and this teach-
ing s central to the third tradidon that I want to examine.

Once again T will take a latter<day and a lapsed representative of
the tradition and consider Albert Camus’ The Just Assassins. The
heroes of this play are terrorists at work In nineteenth-century Russia.
The dirt on their hands is human blood. And yet Camus’ admiration
for them, he tells us, s complete. We consent (o being criminals, one
of them says, but there is nothing with which anyone can reproach
us. Here is the dilemma of dirty hands in a new form. The heroes are
innocent criminals, just assassins, because, having killed, they are
piepared to die—and will die. Only their execution, by the same des-
potie authorities they are attacking, will complete the action in which
they are engaged: dying, they need make no excuses. That is the end
of their guilt and pain. The execution is not so much punishment as
self-punishment and explation. On the scaffold they wash their hands
clean and, unlike the suffering servant, they die happy.

Now the argument of the play when presented in so radically sim-
plificd a form may seem a little bizarre, and perhaps it is marred by
the moral extremism of Camus’ politics, “Political action has limits,”
he says in a preface to the volume containing The Just Assassing, “and
there is no good and just action but what recognizes those limits and
if it must go beyond them, at least accepts death,”™ I am less interest-
ed here in the violence of that “at least"—what else does he have in
mind?—than in the sensible doctrine that it exaggerates. That doe-
trine might best be described by an analogy: just assassination, [ want
to suggest, is like civil disobedience. In both men viclate a set of rules,

go beyond a moral or legal limit, in order to do what they believe they
should do. At the same time, they acknowledge thelr responsibility
for the violation by accepting punishment or doing penance. But

aa. Caligula and Three Other Plays (New York, 1958), p. x. {(The preface
is ramslated by Justin O'Brian, the plays by Btuart Gilbert.)

81 Political Action:
The Problem of Dirty Hands

there is also a differcnce between the two, which has to do with the
difference between law and morality. In most cases of civil disobedi-
ence the laws of the state are broken for moral reasons, and the state
provides the punishment. In most cases of dirty hands moral rules are
broken for reasons of state, and no one provides the punishment.
There is rarely a Czarist executioner waiting in the wings for politl-
clans with dirty hands, even the most deserving among them. Moral
rules are not usually enforced against the sort of actor | am consider-
ing, largely because he acts in an official capacity. If they were en-
farced, dirty hands would be no problem. We would simply honor the
man who did bad in order to do good, and at the same time we would
punigh him. We would honor him for the good he has done, and we
would punish him for the bad he has done, We would punish him, that
is, for the same reasons we punish anyone else; it is not my purpose
here to defend any particular view of punishment. In any case, there
seems no way to establish or enforce the punishment. Short of the
priest and the confessional, there are no authorities to whom we might
entrust the task. '

I am nevertheless inclined to think Camus® view the most attractive
of the three, if only because it requires us at least 1o Imagine a punish-
ment or & penance that fits the crime and so to examine closely the
nature of the crime. The others do not require that. Once he has
launched his career, the crimes of Machlavelli's prince seem subject
only to prudential control. And the crimes of Weber's tragic hero are
limited only by his capacity for suffering and not, as they should be,
by our capacity for suffering, In neither case is there any explicit ref-
erence back to the moral code, once it has, at great personal cost to be
sure, been set aside. The question posed by Sartre’s Hoerderer ( whom
I suspect of being a suffering servant) is rhetorical, and the answer is
obvious (1 have already given it), but the characteristic sweep of both
is disturbing. Since it is concerned only with those crimes that cught
to be committed, the dilemma of dirty hands seems to exclude ques-
tions of degree. Wanton or excessive cruelty is not at issue, any more
than is cruelty directed at bad ends, But political action is so uncertain
that politicians necessarily take moral as well as political risks, com-
miting crimes that they only think cught to be committed, They over-
ride the rules without ever being certain that they have found the best
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way to the results they hope to achieve, and we don't want them to do
that too quickly or too often. So it is important that the moral stakes
be very high—which is to say, that the rules be rightly valued. That, I
suppose, is the reason for Camus’ extremism. Without the execu-
tioner, however, there is no one to set the stakes or maintatn the values
except ourselves, and probably no way to do either except through
philosophic reiteration and political activity.

“We shall not abolish lying by refusing to tell lies,” says Hoerderer,
“but by using every means at hand to abolish social classes.™ 1 sus-
pect we shall not abelish lying at all, but we might see to it that fewer
lies were told if we contrived to deny power and glory to the greatest
liars—except, of course, in the case of those lucky few whose extraor-
dinary achievernents make us forget the les they told. 1f Hoerderer
succeeds in abolishing social classes, perhaps he will join the lucky
few. Meanwhile, he lies, manipulates, and kills, and we must make
gure he pays the price. We won't be able to do that, however, without
getting our own hands dirty, and then we must find some way of
paying the price ourselves.

a1, Dirty Hands, p. 333

War and Moral Responsibility
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that too quickly or too often. So it is important that the moral stakes
be very high—which is to say, that the rules be rightly valued. That, 1
suppose, s the reason for Camus” extremism. Withoul the execu-
tioner, however, there is no one to set the stakes or maintain the values
except ourselves, and probably no way to do either except through
philosophic reiteration and pelitical activity.

“We shall not abolish lying by refusing to tell lies,” says Hoerderer,
“but by using every means at hand to abolish social classes."™ 1 sus-
pect we shall not abolish lying at all, but we might see to it that fewer
lizs were told if we contrived to deny power and glory to the greatest
liars—except, of course, in the case of those lucky few whose extraor-
dinary achievements make us forget the lies they told. 1f Hoerderer
succeeds in abolishing social classes, perhaps he will join the lucky
few. Meanwhile, he lies, manipulates, and kills, and we must make
gure he pays the price, We won't be able to do that, however, without
getting our own hands dirty, and then we must find some way of
paying the price ourselves.

25, Dirty Hands, p. 233,
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i MICHAEL WALZER Waorld War lI:
' Why Was This War Different?

The war against Nazi Germany s an extreme case, but not—one meets
young men and women who need to be told—an imaginary case. It
happened, and the event (and Nazism itself) has properly been the
focus of much of our politcal and sociological theorizing in the years
since, It has not figured largely, however, in our speculations about
the Just war, for reasons that I hope will becorne apparent as [ write,
Hevived by the atomic threat and then by the war in Vietnam, Ameri-
can interest in just war theory has been marked, like much else in
contemporary thought, by a disbelief in history, The fall of man, it
sometimes appears, took place at Hiroshima.! There are occasional
retrospective glnnc\en at Nazi aggression or, more often, at such Allied
outrages as the firebombing of Dresden. But these call forth easy judg-
ments, which rarely engage the human experience of those years, 1
{ don’t mean that they fall to speak to the suffering caused by the Nazis
| and by the Allied war against them; they miss the fearfulness, the
b sense of danger, the ultimate character of the struggle,

Most wars are described in ultimate terms while they are being
| fought. Soldiers are encouraged, presumably, if they believe that the
i stakes are high, that freedom, justice, civilization |tself are threatened.

This is & revised version of a paper originally presented at the anneal mectng
] of the American Political Science Assoclatdion, 812 September 1g70.
ki 1. Much of the Hierature on the just war continues to be the work of Chrisdan
thealoglane, who, unless they are very up-to-date, know perfectly well when the
fall eccurred. 1 am referring rather to a new way of talking about war, pervasive
especially at our universities.
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To the historlan, or to the detached bystander, thgxt des-:rliﬁunfn:;
rarely plausible. The course of European history might wel : a;:: d-._
different, for example, had Napoleon won his wars, but it u‘_ ar 1 ’u
believe that it would have been more ba:harnps than it ECIl.ld.ﬂjl' 1.1.:
been., Many of us, however, believed at the time and still ':;: cw_t
guarter of a century later that Nazism was an ultimate rllal.:.:ll j
everything decent in our lives, an ideclogy and a F:I':i.tl‘l.t‘f of '}T-. r:r
domination so murderous, so degrading even to lhrr.t‘:e who T-mglt sur-
vive, that the consequences of its final victory in \'kfr]d. w:“—: u:'firi!:
literally beyond calculation, immcuhurabll}'. awful. We w!c; 1.—{ 1:1 :
dor’t use the phrase lightly—as evil objectified In the Wor .b::x
form so potent and apparent that there could never have -:\. g:;ri
thing to do but fight against it. It would be valuable tn::rl w1 Lla sy lm.}
cisely why we feel that way (avoiding the temptation simply tF W'j| 24
and to try also to make comparisons with other examples o e-.r: ‘
the world, with Stalinism above all, | cannot undertake either of t m_;::
tasks. In this essay, I want only to ask how this wrcumlﬂn Tf E'l:‘;
which I am going to assume, affects our moral ]uclgnmng n .l
eases: the decision, chiefly Hritish, to go to war against Nazi [-.Eﬂlmmn:;
and the decision, again chiefly British, to carry on 1Ih-.+: war by bo
ing German cites and terrorizing the civilian population.

n

To judge the decision to go to war, it I8 necessary r{? judge also :h;;
previous decisions not Lo go to War. The morality n!.' upln..'.a!emet;'p o
ut issue, and this is a more complicated issue than 1t_huh SOIME m:;
appeared to be. Since same thirty millien people died in 1h£: c;urse.
World War 11, we should surely look with sympathy on all o 1:_rt_.-; :.;:-
avoid the war altogether. But appeasement was an .t'.'.ﬂﬂl't that .-11 :.,,;
and thirty million people died. It is easy, then, tr.m IIISi_hE an what u:e] :
true enough, that the appeasers were an Incredibly Ig‘nwa.n]tj;:cump af
cent, and cowardly group of men, and to condemn their policy out :;
hand? At the time, however, appeasement was supported by people

i » and highly plausible

line taken, for example, in two Infermative an
:‘-.Th.:;‘l: t[tl;urmt: Martin Gilbert and Richard Gott, The Appeasers g[;nl:
:r.:n m::'gﬁgj?and Margaret George, The Warped Vision: British Foreign Policy

yeag-1aae (Pitsburgh, 1065 ).
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whom those adjectives don't describe, and for moral reasons. Not only
for those reasons, of course, but they are my immediate concern, First
among them was the accurate perception that the costs of the coming
war would be carried to a very large degree by the eivilian population,
In part, this was a self-fulfilling prophecy: the British, not the Ger-
mans, planned and built a strategie bombing force capable of a sus-
tained campaign against urban centers.’ But it is nol strange that a
government building such a force, and sthers who knew about it,
should be fearful of a war in which it might be used.

The second reason s equally important, if not as a motive, at least
as a justification for appeasement, This was the sense, widespread in
Britain (though not In France), that the Versallles Treaty had been
unjust, that no permanent settlement could be founded on it, and
that major changes were necessary in the map of Central Europe—for
maral as well as political reasons. British foreign policy had already
reflected this feeling In the 1920's (not only when the Tories were in
power), and it continued to do so after 1933.° The national Eovern-
ment, like the London Times, which consistently mirrored fts palicy,
“saw no reason why an action that was justified by ethics and politics
before January, 1933, should be held to be falsified by the events of
the 3oth of that month." There is the crux of the matter, for the Nazi
selzure of power did in fact change everything, politically and ethi-
cally, and if this was not immediately apparent, it ought to have be-
come apparent long before 1939,

Yet Nazi demands were not so different from those frequently ex-
pressed by other Germans in the 1920%s, Above all, they were similarly
founded—this was the pretense—on the respectable and commonly ac-
cepted doctrine of national self-determination. There were, in fact,
large German majorities in both the Sudetenland and Danzig, the cri-

3. "When war came, the Germans had no systematic plans for a strategie air
offensive against Britain and a bomber force of unimpressive quality” { Noble
Frankland, Bomber Offensive: The Devastation of Eurape [New York, 1970,
P 13},

4- Bee AP Taylor, The Orlgins of the Sccond World War (New York, 196487,
Taylor's more controversial assertions about German forelgn poliey don't seem
to me relevant 1o the moral questions I ralse in this paper,

5 Quoted in A, L. Rowse, All Sculs and Appeasement {London, gy

hpT
from the official history of the Times.
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sis points of 1938 and 1939, and an adjustment of boundaries in these
two areas must have seemed to many people a simple case of distribu-
tive justice: the land to its people or to the greater number of its
people. It is only the further consequences of the distributive act that
make it seem horrendous: all the people to the Nazl stite.

There were, then, two ways of defending appeasement, by refer-
ence to the fear of war and to the right of self-determination. Both of
these figure in the argument of a very intelligent little book published
in 1939 by the Catholic writer Gerald Vann * | am going to look closely
at Vann's book, because it is the only attempt 1 have come across o
apply just war theory directly to the problem of appeasement {and
specifically to the Czech crisis of 1938}, "The Germun government,”
Vann begins, “whether its claims were justified or not, or in what de-
gree, had put [tself in the wrong by (s methods, There could be no
doubt that an invasion, in the circumstances in which it was, in fact,
threatened in September, would have been an unjust act of aggres.
sion.” But he does not conclude from this that the act should have been
resisted by the Czechs or the threat resolutely faced by the British. His
book is a defense of Munich, He defends that short-lived settlement
because of his fear of a general war, but also, I think, because German
claims did seem to him at least partially justified: “It is wrong to com-
mit aggression; it may be equally wrong to resist the demands that
cause the aggression.” The word “cause” is being used oddly here, but
Vann's meaning could hardly have been lost on anyone reading his
book in 1539, and it is stressed in his (unobjectionable ) conclusion:
“we should do everything . . . in our power to ensure that legitimate
grievances are heard, legitimate demands satisfied, without loss of

time, . . .

It ie the fear of war, however, rather than any view of justice, that
leads Vann to propose what might be called the "Munich principle”;
“If 4 nation finds itself called upon to defend another nation which
is unjustly attacked and to which it is bound by treaty, then It is bound
to fulfill its obligations. . . . It may, however, be its right, and even iis
duty, to try to persuade the victim of aggression to avold the ultimate
evil of a general conflict by agreeing to terms less favorable than those

6. Morality and War {London, 15337, The guotations that Ffollow are Prom
PP 31-33, 37, und 41; ltalics are mine.
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which it can claim in justice . . . provided always that such a surren-
der of rights would not mean in fact a surrender once and for all to
the rule of violence.” The “duty” here is simply “seek peace”—Hobbes's
first law of nature and presumably near the top of Catholic lists as
well (though Vann's phrase “ultimate evil” suggests that it is nearer
to the top than in fact it is). This is a duty that rulers of states cer-
tainly have; its performance is owed to their own people and to others
as well; and it may override other obligations established by interna-
tional treaties and conventions. But the argument does require the
limiting clause at the end, which | would have thought applicable in
September 1938, That clause is worth examining, since its purpose is
obviously to tell us when to appease and when not—and so when to
make war and when not.

Let us imagine a state whose government strives to press its bound-
arkes or its sphere of Influence culward, a lttde bit here, a little bit
there, continually over a perlod of time, using force or the threat of
force as these appear mecessary—a conventional “great power,” In
other words. Certainly the people against whom the pressure is being
brought have a right to resist; allied states have a prima facie obliga-
tion to support their resistance. But appeasement, in elther case, would
not, or not necessarily, be immoral; nor would it be difficult 1o con-
struct 4 case where there would be a “duty” of the sort Vann RUFpests
to seek peace. (And the duty would seem, or be, greater if the pres
surc had some moral justification, ) Appeasement would invelve a
surrender to violence, but given a conventional power, it would not
or might not involve the absolute subjection of a particular group of
pecple to “the rule of violence.” 1 take it that absolute subjection or
something like that is what Vann intends by "once and for all.” He
cannot mean “forever,” for governments fall, states decay, people re-
bel; we know nothing about forever, “Rule of violence” is a more diffi-
cult phrase. We can hardly set the moral limit of appeasement at the
point where it means yielding to greater physical foree; it almost al-
ways means that. As a moral limit, the phrase must point o something
more unusual and more frightening: the rule of men committed to
the continual use of viclence, to a policy of genocide, terrorism, or
enslavermnent. Then appeasement would be, quite simply, a failure to
resist evil in the world.

— o e
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But I do not want to assert a general obligation to resist evil any-
where in the world: one’s work would never be done. T am still consid-
ering the “Munich principle” and its possible applications. The crucial
question concerns the obligation of the people and rulers of a state
like Britain to their weaker and threatened allies, The case of rulers
probably has (o be stressed, even when we are considering democra-
cies, since rulers make decisions affecting others that are reviewed
only after the fact and often inadequitely by thelr own people and
not at all by the people of allied states. How can they subject their
fellow citizens to war because of “a quarrel in a faraway country be-
tween peoples of whom we know nothing™—even if the outcome or
likely outcome of the quarrel is the triumph of evil (far away)?

The appropriate response to Chamberlain's extraordinary statement
is to point out that the British knew a great deal about both Czrechs
and Germans. They knew (at any rate, the information was avallable
to them ) what suﬁ of government the Germans had, what it was do-
ing in its own country, and what it was lkely to do in any country it
came to rule” And they knew that they had an alliance with the
Czechs, Now it is possible to conceive of a world in which states have
no relutions whatsoever with one another, just as political theorists
have somelimes constructed the mental image of a world of utterly
dissociated individuals, Then there would be no obligations at all and
no reason for any state or Individual to be concerned about the moral
condition of any other, It 18 not clear that one could even formulate the
idea of a moral condition in such eircumstances, But we do not live
in either of these possible worlds, The British government had in fact
obligations to the Czechs and good reason to worry about the moral
condition of Germany. It might in good faith apply the “"Munich prin-
eiple” and seek to persuade the Crechs to yleld to German demands
only so long as yielding did not mean surrendering the Czechs “once
and for all to the rule of violence,” I find it very difficult to accept that
any consideration for the safety of Britain or the peace of the world
could override the obligation not to urge or to enforce such a surren-

7. British news correspondents in Germany sent home brutally honest reports.
Geoffrey Dawson, editor of the Times, friend of Chamberdain, and one of the
chief appeasers, “doctored the dispatches” in order to econcedl the wruth (George,
The Warped Vision, p. 144}
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der. The appeasement of Nazis at the expense of Czechs cannot be
described as the overriding of obligations to the Czechs; it is their total
renunciation. 1 can be commitied to protect another man and yet urge
that he surrender his purse to an armed thief; but I cannot urge that
he surrender his life to a murderer, without denying my commitment
altogether or breaking my faith.

It can't be said, however, that 1 am bound by my commitment to
attack the murdercr myself if 1 cannot do so effectively or if the likely
outcome is my own destruction or the death of other people for whom
[ am responsible. Obligations to perform this or that specific action,
to declare war or to fight, for example, can be overridden by confliet-
Ing duties.’ But war is never the only alternative to appeasement:
there are sanctions short of war (including the threat of war), and #f
nothing else is possible or other duties intervene, there remains at
least the residual obligation not to make one's peace with the neces-
sary surrender, to refuse to recognize or to admit that it is (In the
usual sense of the term) "onee and for all.™ Not o fight now may be
Justified or excusable, but "peace In our time” is obscene. We are
bound to resist the evil that threatens or consumes our [rends and
allies at least to this extent: that we maintain our recognition of it
as evil, declare our lasting hostility to it, prepare, by whatever means
are appropriate, to fight against it

MNor is it the case that whether we wage war against it or not de-
pends simply on a caleulation as to the number of lives likely to be
lost if there is war or peace. Probably such calculations cannot be
made with any degree of accuracy, but even if they were accurate,
they would not be sufficient. Suppose that Nazism had triumphed un-
resisted in Europe and that its “rule of violence” had resulted in
twenty million deaths before an internal coup had produced a "mod-
erate” military regime and ¢nded the reign of terrar. But thirty million
people (including some but not all of the first twenty million) died
in the course of World War I1. Forcknowledge of these outcomes would
still not provide a sufficient reason for avoiding the war, because the
human losses involved in a Nazt victory are not losses of life alone,

B, Thus, Britain declared war in Se"plemher 1439, bur made no move tp help
the Poles, her leaders arguing, probably rightly, that they had no means of doing
o effectively and were compelled to buy time.
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and the gains of war or peace cannot be measured simply in lives
saved. 1 don't doubt that the rulers of the state have a very strong
obligation to preserve the lives of their people, and so culuul.auuns of
this sort should never be foreign to them. They have no right o &
herole disdain for such matters. But the social union is wmr.'l:thg
more than a pact for the preservation of life; it is also a way of living
together and (inevitably) of living with other peoples and other
unions, and there is something here that needs to be preserved as well,
In the choice between Nazi victory and resistance through war (when
victory is posible), there is human degradation and enslavement ap
the one side and dignity, courage, and solidarity on the n?]'lner. Hen; it
is nol possible simply to eount. One relies on moral intuitions which
can be defended and articulated, it seems to me, only in terms of a
vil.

LI“;?E ::1:: is there to say If we arc told that the Tory government of
Britain, the cabinet of appeaserment, did not regard the MNazi I'EF.';.IP'!‘IE
g8 evil? Many Tories seem in fact to have felt that the Nazis, while
certainly \--:'r;:.r crude people, were doing what needed to be done in
Central Europe, weeding out radicals, Jews, and wade unionists, build-
ing a bastion agalnst the Bolsheviks." Given such a view, appeasement
is easily defensible, even if it means “persuading” Czechs (and others )
to accept a settlement that is less than just or that is enforced by .lht'
Maozis with viclence or the threat of viclence. And then, those of us
who regard the German regime as a force for evil (and especially
those of us who are radicals, Jews, and trade unionisis) must also
regard the Torles as our enemies and fight them on the way to fighting
the Nazis. We ought to distinguish, of course, between Tory complic-
ity and Nazl crime. .

There is a further question: What is there to say if le:t; men who
eventually do fight the Nazis do not regard them :m.u-rll---ur do not
regard the struggle against the evil of Nazism as thelr_prirnary pur-
pose? Theorists of the just war usually require that soldiers E.I.'id. thelr
political and military commanders have just intentions, but this is one

g. "It was widely falt in British political and financial circles that such a use-
ful bulwark against Communism ss Hitler, deserved sympathy and support
{Paul Einzig, Apprasement Before, During and After the War |London, 1g4al,

PP 53540
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of the most difficult and cbecure features of their theory. Do they
mean, for example, only just intentions or just intentions among oth-
ers? There are always others: men hope for many things from the end
of a war. “In 1939,” writes a British historian, “Britain went to war,
not to destroy Nazism, but to prevent the further spread of German
domination in Europe.™ At the time, the two purposes were served by
the same action and probably could not have been served in any other
way. The destruction of Nazism, one might say, was the forezeeable
side effect of the British war against German imperialism, Nor was it
an effect the British lenders were unwliling to have; many of them cer-
tainly hoped for it. But it was not their chief purpose, NMow one eould
oppose “German domination™ even if there were no such thing as
Mazism, but | am not sure that one could justly oppose it by all-out
war. Does the existence of 8 Nazi regime in Germany justify the war?
I am inclined to think that it does, but I want more importantly to
insist that the war would not have been justified if its only purpose and

foreseeable effect had been o prevent Germany from winning a posi.

tion In international affalics comparable to that of Britain herself in the

nineteenth century, Then the "Munich principle” might well apply,

and appeasement become a duty—if it were in fact the only way to

avold the carnage of a worldwide conflict. And the same judgment

would have to be passed with reference to my next case, and with sven

greater emphasis: the bombing of cities [s su rely not a justified re-
sponse to o conventional imperialism.

r

The British have not, at least, tried to conceal the character of the
war they chose (o fight. It was late in 1940 that the decision to bamb
cities was made, A directive issued in June of that vear had “specifi-
cally laid down that targets had to be identified and aimed at. Indis-
criminate bombing was forbidden.” In November, after the German
raid on Covenery, "Bomber Command was instructed simply to aim at
the center of a eity.” What had once been called indiscriminate bomb-

16, Martin Gllbert, Britaln and Germany Between the Wars {London, 1g64),
p. 70. Gilbert may mean only that the British would not have gene to war, and
did not, to destroy Nazism fn Germany—a poine which rafses many difficult quos-
tiong that T cannot consider here.
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ing was now required, and by early 1942 aiming at military or indus-
trial targets within cities was barred: “the aiming points are to be the
built-up areas, not, for instance, the dockyards of aircraft factories."?
The purpose of the raids was explicitly declared to be the destruction
of elvilian morale. Following the famous minute of Lord Cherwell in
1942, the means to this demoralization was further specified: work-
ing-class residential areas were the prime targeis. Cherwell thought
it possible to render a third of the German population homeless by the
middle of 1943.'*

Nuw the rule against the deliberate killing of civilians (noncom-
batants} in wartime is very old and its maoral value widi.-h.r TL'E':J:.‘:TH?.{Hl
Its application to the problems of aerial bombardment was, In 1940,
falrly recent, not yet incorporated in Internatienal treaties and con
ventions, but there could be no doubt as to the practical requirements
of the rule, broadly understood. Thus an international commission of
jurists meeting in The Hague in the 1920's concluded that: “Aerlal
bombardment destined to terrorize the civillan population, or to de-
stroy or damage private property which has no military character, or
ta wound noncombatants, is prohibited.”® These prohibitions and the
rule from which they follow can be defended in a variety of ways, of
which 1 will single out two, without attempting to choose between
therm, It can be defended ficst as a limit upon the destructive force of
warfare which is generally useful to mankind—useful over time, that
is, since its vielation might at any given moment serve the interests
of one party or another. Doubtless, the precise marking of the lirmit,
the definition of noncombatant, proves in every war a troublesome and
ultimately an arbitrary matter. But this is not a satisfactory criticism
of the argument for the utllity of the rule, There are conventional
guidelines that can be followed and, what is more important, clear
eases on either side of any particular disputed line. It is the acceptance

11, Franklnnd, Bember Offensive, pp. 24ff. T should note that the Amerlcans,
when they came into the war, tended to favor precision bombing—though not
fur maral reasons. American pllots did jein in sstacks on cities {Dresden, for
example) and later made terror bombing their policy in the war against Japan.
But 1 will confine myself here to & discussion of the British decision,

12, The story of the Cherwell minute §s told, most unsympathetically, In C. P.
Snow, Science and Government {Cambridge, Mass., 1962}

13. Quoted in Vann, Morality and War, p. 50
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of these conventions and the recognition of the clear cases that is
generally useful, and that is all the rule requires. o

The rule can also be defended because of the intrinsic value it at-
taches to human personality. It requires that we pay attention to what
men and women are actually doing, that we rep,:fr:l and treat them
as responsible agents, So we fight soldiers, who are armed and trained
and committed to fight us {whether or not they are actually engaped
in combat), But we do not fight civilians who, whatever thelr hopes
for our destruction, are not engaged in bringing it about, Obviously
this defense is challenged by the claim, frequently made, that lhu:-rr:lr
are no noncombatants in modern war. That claim is certainly exag-
gerated (small children are always, one might say eternally noncom-
batants), but I am Inelined to think it 1s false unless stated Iw,-r-.- mod-
estly indeed. In modern war, there are fewer noncombatants than
ever before. This minimal claim follows from the conventional ree-
ognition that munitions workers are at least partial combatants, sub-

Ject to attack in their factories (though not at home )—for mml::r;: war
n.-lqulru*. a very large Industrial plant. But there remain vast numbers
of people who are not engaged in any activity properly called w..ﬂ-
making, In the words of the philosopher G.E.M. Anscombe, they “are
not fighting and not engaged in supplying those who are wlrrh the
means of fighting.™* Intentional attacks on them do not seem o m,,.l
properly called combat. Such attacks victimize and exploit Inn,:,scen;
people, turning them into means to an end which, it must be stressed
again, they were not opposing in any miltary way, though they may
hi.‘“." opposed it in other ways when they were alive. In the uc:mhmrg
of cities, civilians are effectively clabmed as hostages by the enemy
and, like more conventional hostages, are degraded from moral agents
to human pawns even before they are murdered.

. It should be clear that [ have been using words like “responsible,”
“innocent,” and "moral agent” in a special sense in the preceding par;-
graph. These are all words that can be used in a perfectly ordinary
way with reference to criminal action, But war, even when it is an
aggressive war, is not necessarily the criminal action of soldiers or
munitions workers, With reference to the war itself, they may not be

14. GEM. Anscombe, Mr. Truman's Dogree {privatel i
: ¥ printed, n.d.). Th
vne of the best defenses of the immunity of noncombatants, 2 e
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s W i : N
Guoted in Angus Calder, The People's War: Briteim—r1ggo-1945 (New
15

York, 1568a), p. 481
18, Ihid., p. 239
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fense in terms of civilian morale, which is or might be a military
justification, seems highly implausible, The news that Germany was
being bombed was certainly glad tidings in Britain, but as late as 1944
the overwhelming majority of Britishers still believed that the raids
were directed solely against military targets,'” Pre sumably that is what
they wanted to believe—there was quite a bit of evidence to the con-
trary—but that says something about the character of their morale.
(It should also be said that the campaign against terror bombing, run
largely by pacifists, won very little popular support. )

I can only discuss the military arguments in a general way. There
wias a great deal of dispute at the time, largely about technical mat-
ters: the ealculations of the Cherwell minute, for example, were
sharply attacked by a group of men whose opposition to terror bomb-
Ing may well have had moral prounds, but whose position was never,
to the best of my knowledge, stated in moral terms, These digputes are
net my concern here, except insofar as the doubts they raised enter
(s they must) into political and moral calculations. First of all, then,
it became clear early in the war that, given the navigational devices
then avallable, no target smaller than a fairly Jarge city could reason-
ably be aimed at. A study made in 1941 indicated that of those planes
that actually did attack their target (that is, two-thirds of the attack.
ing foree), only one-third dropped their bombs within five miles of
the point aimed at,'* Once this was known, it would seem dishonest
to claim that the intended tarpet was, say, this alrgraft factory and
that the indiscriminate destruction around it was orly an unintended,
if forcseeable, consequence of the Justified attempt 1o stop the pradue-
tion of planes. What was really unintended but foreseeable wits that

the factory itself would probably escape harm. If strategic hombing
was to make any sense, one would have to plan the destruction one
could (and did) cause. Lord Cherwell's minute was an effort it such
planning, In fact, of course, navigational devices were rapidly im-
proved as the war went on, and the bombing of specific military tar-
gets continued, recelving at tmes (before the June 1944 invasion of
France, for example) top priority and severely limiting Bomber Com-
mand’s ability to destroy cities. Today many experts believe that the
7. Ikd., p. 491,

18, Frankland, Bomber Offensive, PP 38385,
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war might have been ended sooner had there been a gnrttiig:izr::
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memoirs, he allows himself to sound like a bun::tucirla:t d.t Lr.‘ -cf
his function and his office, but obviously he was also dt-:?d.:g:-,:;:m.,
tain conception of how the war migl'ldl. :t:sfh:trhlluubﬁh::.q:di_ b;[“mw h;"
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policy for Bomber Command at that tme’ ) could -.m.u. |:. E T‘:m. o
arguﬁsum requiring careful examination. It was Ll]lpl;'l:li!h} yldu 1..51 e
h].f. \he Prime Minister, “The bombers alone, LJ"’E':" 1 . "*II-'.'I 4
garly as September 1940, “provide the means ui. t.rn,l.u;}. %
The bombers alone—that poses the issue very alar!!:-ryl h-p-ed rP:_
wrongly, given the disputes over stralegy to which I have already

ot ive ( (i 73, p- 74. Harris claims

5 \&, Bomber Offensive (London, 1947, :

;u. -Si;;;dpl::ﬁl;; about the prospect of civilian Iﬂt'l'!'il.'ll:ahlilil.ljni{:‘l; fzm::r:td
1L;l-: ;::nhmg of piries because he thought that was the only way to o
man industry.

31. Ibid., p. B3. .

33, Calder, The People's War, p. 220,
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[erred. At the very least, Churchill's statement suggested a certainty
to which neither he nor anyone else had any right. But the issue can
be stated so as to accommodate a certain skepticism and to permit
even the most sophisticated among us to indulge in a common fan-
tasy: supposc [ sat in the seat of power and had o decide whether
or not to use Bomber Command. Supposc further that unless bombers
were used, and used (in the only way they could be used systemati-
cilly and effectively) againse cities, the probability that Germany
would eventually be defeated would be radically reduced. It makes no
sense to fill in figures; [ have no notion what the probabilities actually
were or even how they should have been caleulated had our prosent
knowledge been available, nor any precise understanding of how dif-
ferent figures would affect the moral argument. But it does scem to
me that the more certain a German victory appearcd to be in the
absence of a bomber offensive, the more justifiable was the decision
to launch the offensive,

Before developing this argument, however, I want to deal with a
more frequently encountered version of the military defense, heavily
stressed by Harris, Here the emphasis is not on the probability of vie-
tory itself, but rather on the time and price of victory. Bomber Com-
mand, it is claimed, ended the war sooner than it would otherwise
have been ended and, despite the Immense clvilian casualties it in-
flicted, at a lower cost in human lives, Assuming this elaim to be true
(I have already Indicated that precisely opposite claims are made by
some historians and strategists ), it is nevertheless not sullicient
justify the bombing.® The utility of the gencral rule cannot be denied
on the basis of evidence that the rule is harmful in this or that present
casc, since it has presumably been beneficial in the past and its ero-
sion or rejection might e disastrous for the future. At the very least,
evidence would have to be presented that looked to the future and
suggested that the longterm balance was in favor of life and not
death. Arguments more or less of this sort were made at the tme (ot
by Harris); they commonly took the form of a kind of deterrence the.
ary, Bambing, suggested George Orwell, for example, brought the truc

23. Sec John C. Ford, & J.. “The Morality of Oblitcration Bombing,” for a

well-argued response tw this clotm, Ford's essay, first published in 1644, is To-
printed in War and Morality, ed. Blchard A, Wasserstrom (Belmone, Cal., ya70).
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be a triumph not for some conventional them, but specifically for the
Nazis. With this knowledge in mind, T find myself moving uneasily
toward the decision Churchill made, though not, perhaps, for his {or
all of his) reasons. Given the view of Nazism | have been assuming,
the issue takes this form: Should I wager this determinate crime
againse that immeasurable evil? Obviously, if there is some other way
of avoiding the evil or even a reasonable chance of another way, I
must wager differently or elsewhere, But | can never hope to be sure;
even if I wager and win, it is stlll possible that 1 was wrong, that my
crime was unnecessary to victory, But I can argue that I studied the
case as closely as I was able, took the best adviee I could find, and
so on. If this is right, and my perception of evil not hysterieal or self-
serving, then surely | must wager. There is no option; the risk other-
wise is too great. My own action is determinate, of course, only as to
its immediate consequences, while the rule which bars such acts looks
to the Future, but I dare to say that there will be no future or no fore-
seeable future for civilization and its rules unless I accepl the burdens
of erlminality,»

But if my crime is not determinate at ali, if we imagine Sir Arthur
Harris, for example, in possession of and ready to use the first atomic
bomb, then the risks are probably no longer aceeptable. And it is no
longer necessary or morally possible to accept the risks as soon as the
threat of Immeasurable evil passes. That is why it is so easy to con-
demn the attack on Dresden in 1945, which killed so many thousands
of people and may or may not have hastened the end of the war by a
Few days: there was no longer even a remote chance of & MNazi vic-
tory.* Indeed, the worst of the destruction of German cities took place
after the greatest danger was long past and cannot be defended with
the sorts of arguments | have been using.

All this has been very hard to write, and one of the most difficult
and puzzling features of the argument has until now remained hid-
den. Is there any reason to find the moral burdens of the bombing
more acceplable because the cities bombed were German? Alliad

26, I explore what i means 10 “accept the burdens of
preceding essay, “The Problem of Dirty Hands,” pp. Gaff,

27. The story of the Dresden raid is told in David leving, The Destruction of
Bresden (New York, 1965,

criminality” in the
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planes did bomb French cities and kill many Frenchmen, but they
always did this while bombing what were Or Were theught to be mili-
tary targets. They did not aim at the “bullt-up areas” of French cities
Suppose they had: the theory that distinguishes combatants from non-
combatants does not disdnguish Allled fram enemy noncombatants,
not at least with regard to the question of their murder. Yet 1 would

find the wager far more difficult to undettake or defend if, through

of cireumstances, it required the deliberate

gome strange combination
considerations of

slaughter of French civilians, It is at this point that
responsibility and moral agency (in the ordinary sense) necessarily
enter our thinking. They do not justfy bombing cities or killing civil-
jang, but they may explain or help explain why, assuming some other
reason for doing these things, one only aims at certain eitles and
intends to kill certain civilians, The argument here is perhaps analo-
gous to that general view of punishment which holds that one does
not punish people because they are guilty, but that one navertheless
only punishes gullty people. [ do not mean (o SUggest SOME sort of
collective guilt shared by German combatants and noncombatants
alike, But it docs make sense to say that there were a great many more
people in German cities responsible, in however diminished a degree,
for the evil of Nazism than there were in French cities. And that may
be sufficient to explain the fecling [ have alluded to aboeve, which other
people probably share and are as uneasy about as [ am,*

v
1t iz undoubtedly reckless to talk of immeasurable evil, Someone
will surely come along and suggest a way of measuring the Naz

a8, For a description of an American air attack om o Franch town, see Howird
Pian (a participant in the attack}, The Politics of History (Boston, 1970), PP
25027,

ag. The issue might ba clarified if we imagine a German city in which no
children lived and where all tha adults had aetively supported the Naxl Party.
Whatever punishment ought o be impesed on those adults surcly ought not to
he imposed en them by bombing thelr city Bombing the city would be & crime,
if only because it would be punishing the inhahitants without a trial. Yet if it
apgpeared that Narism could bo defeared in no other way, one would hesitare
less before commitiing that crime than if thers werc innocent peopls among the
inhabitants of the city. (This example was suggesied (o me at 2 discussion of
my poper by members of the Society for Ethical and Legal Philosophy.)
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threat to civilized values. What is even more likely is that many people
will insist that there have been numerous threats no loss ‘wriuﬂs
whether measurable or not, in recent political history. T am }a;u]';au-é
to argue that last puint. But it is probably more important to reco --u'::;x:
th..'-l.t disngreements will in fact occur, and other men at other ﬁ}nn
V.F'IH be tempted to make the ultimate wager. Who would refuse to
fight at Armugeddon? Unflortunately, there are always goin éu be
soldiers on the battlefields of Blenheim whe think thm: ::'4_' ::Em{lin
at Armageddon and who are prepared to risk some awful crime for thf
sake of victory, That is why moral rules are so impartant and why
they are usually stated and probably should be stated (in International
law, for example) in absolute terms I 1
_ft is tempting, though it would be wrong, o say that Nazism re-
quires us to recognize the limits of the absolute, It Is more |J'.[U$'lj'|."
and probably right, to say, as my previous arguments require ﬂrn-lh;
rules aré not absolute, They establish very snr:.un:; J::::::mm]:l:iun.ls a Lum;:
::.":_'l‘l-tir'l sorts of aetions, like the deliberate kIlJ-iug of tlurlu-:,-m];'.f:"lnlli
I'hese are not irrebuttable presumptions, however, even if the q_-m;w_-:lp
tional rebuteals have 1o be rejected. It s possible to imagine situations
where one would break the rules and aceept the moral l,'.'l'.'ll'l.ﬂl.'_‘l'l'|_|r"r'|{‘|“:?.
of doing so. And it is possible to find such situations in recent hiil:ur-
| realize that | have not suggested eriteria by which they ml r.h: I':_
recognized; that still needs to be done, and while it will nln-lnuri not
be difficult to offer a formal descripion of Immeasurability tf.wfsuh-
SIE.IFII:L' af evil is much harder (o Erasp and explain, at least !‘n;l_ur secular
minds like my own. All | have done here is 1o single out World War IIJ
‘l"i i case where o wuger against the rules !Jligh[t;]:': morally rec L|]I_|_'-|':d_
That is what makes World War 11 different. o -




Responsibility for Crimes
of War

SANFORD LEVINSON

Because it is apparently intolerable for men to admit the key role of
accident, of ignorance, and o] unplanied Fn.u:cam@ [r_L__t_iIg]L__ufHEFT
the leader serves a vilal junction by personifying and reifying the
processes. Asan individual, he can be preised and blamed and given

"reyponstbility” in a way that processes cannot, Incumbents of high

public ofce mwrome objects of acclaim for the satisfied,
scapegoats for the unsatisfied, and symbols of a.:p:r;.;.l!:':_.ln.: ar ”j: 'u-!rur;
ever is opposed. To them are constantly ascribed careful weighing ;,1
alternatives and soul-searching decisions. That the premises for the
decisions are largely supplied and screened by others and the daf::filc:irlt
itself frequently predetermined by a succession :ju,l' sulmrdm..:trlrs deci=
sioms iz not publicized. Decision-making at the highest levels is not so
much literal policy-making as dramaturgy.’

, @ deeper analytical understanding of [the etiology of Am.r.'rn’.'r}:;
policy in Vietnem] is not likely to be reached h_yr a.searfhe:r -cum-mujh_-
and determined to see the conftict and our part m_;t a8 a.trrxyedy with-
out villming " war crimes without criminals, lies without liars, a process

of tmmaculate deception.®

Murray Edelman points to a central difficulty present in any analysis
of decision-making within large, complex organizations: whether

i r d to Prof. Michael Walzer,
¥ ledpment i3 made to Prof. John Barton an
whﬁ?l:::mimbu Stanford alded considerably the formulation of the (deas
here. :
Pmr“:tt::u: ?!d-e]man. The Symbolic Uses of Politics {Urbana, 1964}, p. 78.
:'.i Daniel Ellsherg, Papers on the War (New York, 1973}, P 159,

Responsibility for Crimes
of War

the organization be the American government, General Motars, or
Stanford University, a search for discrete individuals who can be al-
located "responsibility” for the instilution’s activities in other than a
formal sense often proves frustrating® Almost inevitably the serious
student will subordinate the search for such discrete individuals to a
study of the institutional structures which seem to generate policies
and behavior quite independent of conscious decisions.

Nor is the lawyer in a much better position. There seems to be an
inverse relationship between the number of individuals involved in a
transaction or event and the efficacy of traditional legal analysis as a
mode of comprebending it. Once beyond a strictly two-person inter-
action—be it a murder, contract, or automobile accident, we enter the
world of respondeat superior, agency, aiding and abetting, or con-
spiracy law. Even that law loses its power as anything more than a
formal analysis when the individuals involved pass beyond a small
number. And of no area is this more true than criminal law, We may
accept wide-ranging imputations of responsibility for tort lia bility be-
cause of our belief that, when all is sald and dene, the Individual or
corporation deemed “responsible” even if not properly viewed as a
causal agent, is not really paying a heavy cost because of an ability to
spread the general costs among customers, eto. More to the point even
than this economlc analysis is the fact that civil liability usually does
not carry with it any finding of moral inadequacy. “What distinguishes
a criminal from a civil sanetion,” as Henry Hart argued, “and all that
distinguishes it . . . is the judgment of community condemnation
which accompanies and justifies its imposition.™ Thus, paradoxically,
a theary which justifies an automobile owner's being made responsible
for a $100,000 tort liability actually caused by the driver using his car
proves inadequate to uphold that same owner's being fined %500 for
the drunken driving behind the accident. And this is so, even if the

3. The most impdrtant recent analysis of problems facing the decision analyst
is Graham T, Allison's Esaence of Decision: Explaining the Cuban Missile Crisis
(Boston, 1971). A critique of Allison that focuses on the fssue of responsibility
is Stephen D. Krasner, “Are Buresucracles Important? (Or Allison Wonder-
land),” Foreign Policy 7 (Summer 1g72): 155-178.

4. Henry M. Hart, “The Alms of the Criminal Law,” Law and Contemporary
Problems 23, no. 3 (Summer 1958 404,
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former, in a given case, would destroy economically the individual or
business made liable.

Creat difficulties emerge when one considers the question of erim-
inal responsibility for actions occurring within an organizational con-
text. If we wish to engage in communal eondemnation of such acts,
against whom should the opprobrium be directed? It is no answer, of
course, to say only the organization ftself, for this simply begs the
question, as I shall show below, of whether or nat it i just to punish
evervone connected with it. No sanction can be directed at an organi-
zation—whether the method chosen is a fine or dissolution—without
alse affecting at least some of the individuals with ties to the entity.!

Most domestic criminal law avoids these problems by focusing only
on acts occurring within nonorganizational settings (unless & con-
spiracy be regarded as an organization ). International public law, on
the other hand, focuses especially on the acts of organizations, partic-
ularly those known as states. This difference is a product of exper-
snce rather than of logical necessity. There are domestic eriminal laws
which do apply to collectivities, and the war trials which are the sub-
ject of this essay are the most dramatic attempts to invoke the sanc-
tions of international law against given individuals. We are, never-
theless, most comfortable analyzing conduct which occurs cutside of
formal institutional settings, Moreover, in evaluating individuals we

tend to judge most confidently thelr adherence to well established
norms of interpersonal relations, such as individual heme;ty.‘il'hu; a
public officlal who accepts bribes is condemned because of the pef.
gonal Alaws his eonduct is presumed to reveal, Tf, on the other hand, he
participates in earrying out eriminal policies of his government, there
is much greater hesitancy to condemn himThe latter s viewed as a
“political judgment,” about which the widest norms of toleration are
encouraged, and not as a genuinely personal act” indicating his mgral
character.
et

5 Ome of the clearest examples of this point ia the punishment by the Nao-
tiomal Colleglate Athlete Association of the University of California at Berkeley
for violations in its athletle programs. Although the coaches respomsible for
the misdeeds ave no Jonger connected with the University, mo team representing

the University can participaie in & post-season event. The greatest victlma of
this sanction are cighteen- and nineteen-year-old athletes who wers in high

schoal when the violations occurred.

A Conflict of Loyalties, reprinted in Richard A. F 1
v ! . Falk, ad., The Vietnam W,
International Law 3: The Widening Context (Princeton, Ig72), r:.l :;1. ke
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The . of course, raises th BTG i
especially vivid way. Following World War II thn::i?:?:;ﬂ;.;:i 1::1
terest in punishing those who were responsible for the acts of the Na:;l
state,* and the subsequent trials of alleged war criminals raised very
shu.:[:il_r .i.hr;-. problems involved in trying to assess the responstbility of
a given indlyidual relative to a very complex scheme of organizational
behavior LAhat follows are a description and analysis of the notions
of responsibility that were put forth at four of the war crimes trials
and an examination of their implications regarding the actions of
American officlals concerning the Vietnam War. The advisability of
the post-World War IT trials or the merits of the particular mL{nts
bmuj;}n forth at Nuernberg® will not, however, be discussed.

I

Before beginning the central analysis, it is desirable to explain why

the question of individual responsibilit
I ¥ cannot be escaped by simple
EIEPEREE 15 COFarIne ot =tt-has-beerr potritd "Gt (ar ™

I oo 1o corpormen =Tt~ “POIRIEA"GUT (Rat, prior to

HNuernberg, the standard sanctions for.xialationof the laws of Warlare

had been either military reprisals or, more significantly for our pur-
poses, Teparations imposed by the victorious states l.||1|:.|n the losers.v
Now suéh rcp:trﬁ'ﬁﬁ“ifﬁﬁl'g'hm‘dﬂﬁﬂ'mlilﬂ'tf'rhl:y'wmﬂm-ed*merﬂly
as tort damages; Le., compensation paid a victim for injuries recefved

& Trials were also held, of course, in re
; . gurd to Ja ] LR
Tel‘:m_n.-u to the Yomashita cnie, 337 UG, 2 { rgai), Q:l;:rlli:ndﬁ:nﬂr: ﬂ:h:::
::rrllt:’l:“:nhi.pr::nll;:p:l ;clﬂaun is that they have been subjected to more pc:fuam'z:
elr Talrness than [ think is the case with the N
Sen F_.i-:hakd Minear, Victor's Justice: The Tokyo War l’.‘rimc: T::?::":lgn;i:lu:
1971 ) lrl_ uny case there is certainly nothing in those trials which would m kl
mﬁpnlmlr;:u:y maore mited than the analyils presented here o
7.1 will ot be concerned in this paper wnh. the . blern
quite separute
'.ﬁ':}r n‘eni;jm: u’f M’r‘hg ence 1o superior orders or of the “sce of fmu-" d?:-'cinne ‘E:uf
arn Dinstein, D - ; " gy :
by vigrad g efénse of "Obedience to Superior Orders,” in International
. H.idh;v: :iu]:u_l:d theoughout this paper the spelling “Nucrnberg” because it
. us r_\l K er-t.-mlnnrn: Printing Office in it edition of the Trals of War
riminale Before the Nusrnberg Military Tribunals Under Control Couneil Law
Na, 1o, hereafter cited, with volume and date, an T.W.0. ,
9. William V. O'Brien, “The Nuremberg Principles,” from James Finn, ed.,



1of A Philosophy & Public Affairs Reader

because of an event having some connection with the defendant. Yet
there is no moral opprobrium attached to the defendant in .sul:h a
gituation: he, or indeed someone else with some requisite t{:]aslrmship
to the compensation-giver, simply did not exercise *due care” in the
glven situation, ., : .
Such an analysis, however, hardly does justice to the notion of war

crimes, Whatever else is the case, i_{lonu takes the notion of war crirmes

seriously, then the conduct in question is outrageous and ri_gnlg de-
TWIVIng ol condemmnation. Moreover, those Wwho commit war crimes are
e P - g ] - -

o i
viewed as morally flawed™

e et .2 s B

\l;;;;?j should sdmit at this point that this essay begs a major questlon, 1.e.,
n

char It iy necessaril i::WThem are at least two
wavh o Bpproaching thin question, 1he teaditional way is 19 reject the DOGOD
fHat Riiy Bpeciic Tiods of Eofduct is absotutely forbldden, bug jnsigad to srgus

al ™ ary necesaity” would [ustfy the hreaking of any givesn fule in a given
2_'!-;“:‘::?.“9; M:lrlh;i'l Cohen's citique of Telford ":I'urln'.uf':- Nuremberg and
Vichnam: An American Tragedy (Chicago, 1970}, in The Yale Law Journal Bo,
no, 7 (June, 19710 14p3-1500, A8 well as the esaave by MNagel, I-.l.'.u:-:ll._:l.nd
Hlare in Part 1 of this velume. Thus it becomes imposiible _:_r_m__llguq-_u_-gnh a _'-'v.;;r
crime” If in fact it was “necessary” to commit an act otherwisg (Eeled_us such.
This 48 obviously an unsatsfactory Tesolution of the pwblm_u_mu?:_j H:-:n_.{_l to
admie that an offielal is entitled 1o do whatever I8 nooessary utu_-_n”:;t_:_n_r
war. Even If this be -tempered by the Tecogniton-thil 'fudh lan ke allowed
BRIy 1f the cause for which the war §s being fought is in fact just, rﬂnn :I:_:s
aimply pushes the argument back one step, wo that the motdves bnpeling the
conflict must be evaluared, And, note well, we then analyze not the given come_
duer, such as torturing prisonets, hut :athar_r.'hav\f:_ o justification of the 'W-'I:
|[FRlf See. ~Tor example; the' precedingessny “in thik ~ veluime, I_pp “EEA.E .
Michael Walzer, “World Waz I1: Why Was This War Differeni?” But ub:n that
situation, what makei the officlal a war criminel is the injustice of the wa;:
itsell, even If we may be sdditionally appalled by the particular means wit
is carried out,
Wh,:c:ul::fx[r]“::r of approaching ibe question is to atrike more banical
potlon that crimingl conduct is pecessarily fmmgral. That LI
— Al Thay b positivinnoally decived fram e prohibition of given. conduct
by & formil legal system, But it Is & separate quedtion whether or not such con-
duet is immoral, Thus many philosophery can easily admic that Martin Lula}j:;
King or the Berrigan hrothers are eriminals, but go on 1o deny tl_mt thl:grha:Jel
ymmoral because they broke the law. Yet if we cun justdfy r.-u'l.-jll |i'|.ll.:|. @ -um:;l
in the one case, must we not at least admit the possibility that a “war u.nm.n.nﬂr .
could present an analogous case? 1§ it necessarily a contradiction in terms that,

at the

E——————— S - i
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ollectiy j i .
that it violates fundamental standards of faimug_f.__yfl being “overin-
clifstve"T e category of Individuals actually stigmatized or otherwise
treated as criminal would meiude some whe could successiully deferid

[ e bl 1 4 07 by

in a given context, wo might wish to konor a war criminal if we viewed the
cause for which he broke the law as just? This gquesthn cbviously overlaps
with that in the paragraph above

Thers is a still, more subversive way of making this podnt, and that is to attack
the moral coherence ofl jhe presend laws of wirfare. The most provocafive ETHTE:
meni of this position fu Hichard W getropm, “The Lows of War® Monist g6,
0o, 1 {January, igTal: 1-1g. Smd‘Thc Helevance of Nuremberg,”
which follows in this volume, pp. 1347, He argoes basically that the present
laws of war are morally senseless. For example, it ls a war erime o bomb a
millitary hospital, but not 1o bomb sleeping soldiers well back of the front lines.
Why? It &8 a war edme 1o remove warkd of are From an accupled country o the
mugeumns of the viotor, but Aot to saturate enemy citizens with bombse. Can this
distinctlon be defendsd?

Wassorstrom's point must be read in the context of Hart's ArgumeEnt quulcn;i
above, Hart sssumes—shs-ssrtenor-of-wwingle tommonity organtad=arddnil s
cohaerent moral code reflected In lts evinilnal law, His nodon of condemnation
iiakes 1o sense otherwist. Hut the code under which crimes of war are delined
may be incoherent. Thus I toke I that Wassarstrom would noe deny thar
bombers of milicary hospitals should be condemned; ha would simply add that

[ e B L e e P v s s iy

#0 should bwmnbers of clties. A criminal law which punisbes one and not the |

other, to adopt his own metaphor, 18 comparable to one which sanctions petty
theft but is sllent as (o grand theft. Half a loaf may be worse than none if
there s no principle by which one can defend selecting out enly those sotivities
punished by the present laws of war. 1t would be better to focus clearly on the
maorality of warfare and to speak unequivecally of moral condemnation than
to pretend that the category of “war crimes” or “war criminals” is mesningful.
The President who ordered the bombing of Hened over Christmas 1972 is surely
mére condemnable, even if perhaps not o “criminal," than some soldler in the
field who in frusteation murdess a prisonss of war. To focus on the latter as a
“eriminal” while viowing the former as “merely™ fmmoral i3 9 reverse the
pricrities of gensible discussion. For an example of such a reversal, see Jossph
W. Bishop, Jr., "The Question of War Crimes,” Commentary 54, no. 8 (Decem-
bar 1g7a): B5-0a. (Perbaps it is worth adding that I think that Mixon's condust
in ordering the bombing {s criminal because no plausible claim of “military
necessity” can be ofTered for it, but the main point is thet its immorality would
not in the least be lessened by a judgment that it was not criminal, )

This paper accepts for the moment Hart's sssumptions, but T would be Jess
than honest if I denied that the questions outlined above trouble me desply. A
complete theory of war criminality would certainly have to answer them rather
than relegate them to a fostnote,
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themselves, if given the chance to do so.’! This objection to collective
responsibility is, obviously, independent of 1fie Tact that it may be
mewe-practical-or-efficient-to-lahel everyoiie Connected with a group
:MFhﬂm-whn‘wwld“sa‘?"tﬁﬁ"{H‘é‘fﬁrshﬁirf'romﬁ'ﬁﬁm
of war crimes is simply to extract fines from the state at fault would
not, I suspect, also defend the proposition that, because “practical,”
it would therefore have been just to fine everyone arrested in the 1971
May Day demonstration in Washington Sa25, even though the arrests
were based in part on a conscious policy of “gverinclusiveness” decided
upon by police and Department of Justice officials, because, after all,
many of those arrested were guiity, and the others could afford to pay
$25. The analogy is more apt than it might appear because reparations
are collected through general tax revenues, and it would always b
legitimate for a given individual to ask why it is just to fine him for
gomething he did not do, i.e,, commil a war crime.

Confirmation of sorts is provided for this distaste regarding collec-
tive punishment by the very judgment of the International Military
Tribunal concerning its finding that certain German organizations
were criminal in themselves. The imputation of collective criminallty
was hmmediately followed by qualifications drawn from the traditional
criminal law: “Since the declaration with respect to the organizations
and groups, will . . . fix the criminality of its members, that definition
should exclude persons who had no knowledge of the eriminal pur-
poses or acts of the organization and those who were drafted by the
State for membership, unless they were personally implicated in the
commission of acts declared criminal. , . . Membership alone is not
enough to come within the scope of these declarations,™* One can
compare this language with decisions of the United States Supreme
Court limiting liability under the Smith Act to "knowing membership”
and participation in the Communist Party."

11. See Joseph Tussman and Jaccbus tenBroek, *The Equal Protection of the
Laws," California Law Review 37, no. 3 ( September 194501 341-381, especially
pp. 351-352 on “overincluslvoness ”

13, Trials of the Major War Criminale hefore the International Military
Tribunal 22 (19483, p. 500, Herealfter cited as LM.T.

13, Yates v, United States, 354 U.S. 298 (1857} Secales v, United Seates, 387
U.5. za3 (1g61).
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To say .tha.t every German or every American is “guilty” for every
a.-::t committed by persons acting under the aulh.nn:tj of rh;ir :;_n, =
l‘.!ﬂ:hS_Eate? rests on g___}]H_t_'n[ bepged qul:stic;l-m'__l; ;i'ﬂidﬂ;;,u.-;_-n sfhnngpica
cepts, for the sake of argument, the notion of ‘collective guilt, we can
still distinguish among degrees of responsibility, Tt would b;: m.1jusr
for everyone to have to pay the same fine for war crimes unless we
assume equal guilt or assume that guilt varied directly by income, so
that the progressive income tax would be an adequate collection de-
vice. The only viable defense of collective reparations then is to adopt
the torts analogy, though at the price of removing the sting of morLI
outrage that underlies criminal adjudication, Indeed even the torts
analogy rests on a begged question—the relationship between "fault;'
s:ld Lability. If we emphasize the necessity for a linkage, then even
;;;;;:;f::j:[:.gv could scarcely support collective reparation without

We are thus impaled on the horns of a dilemma: to adopt collectiva
responsibility s either to commit an injustice or to undermine the
community condemnation on which the eriminal law rests and which
especially should be the basis for the punishment of I'.-m} Iurimcﬂ.; If
one wants to preserve the force of the notlon of war f.‘rfm:'nuﬁfy: .h
must find discrete criminals or else argue that in Fact eve 'u!:" .
guilty and deserving of punishment. L

u._‘rh-r: nl::m: recent philosophical analysis is Joel Feinberg, "Callective Re-
aponsibility,” In Doing and Deserving {Princeto Tg7o ), pp. 2237381, A classlg
2 lea. " Hick n!: the notion 15 Dwight MacDonald, “The Fespanaibiliy .'ufh
eoples,” in Memoirs of @ RevolutimnmerTCleTelhnd 1057 ), Pp. A3-108 2k
m: 5(::::;:#:":'?“ thé p{::nﬁiltm of criminal liability of business cn:!:;nr,jﬂum
i Increasing Community Control over Corporate O i
in the Law of Sancuons® i e
- anctions,” Yale Law Journal 71, no, 3 (December, 19617: 2f0-
As to the complexities oven of collective ¢
ort labilicy, 1 offer the i
_rcprnmrd in its entirety from The Wall Street J'm:rnal!.r:',- .Tan!ii;y Hffll:'l-l';'m’:..
E:rx;;::l; FOn THE BabG: Someone left an explosive on the 1:=scbﬁ1'ﬂe]é n;
i . ?wn. after a public fireworks display in 1oBo. William Hosenau
s h:; Years old, happened by and Hr 1. It exploded, blowing off three of -.-.-;-]:
am's Oogers. A court found the town of 8,108 negligent and awarded William

a judgment of Bne, T i 2 I
mi"E §04.576. To raise the money, Estherville (s increasing property
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{ shall be considering the judgments of four trials held at NMuemberg
following World War 11. Those four are the Trial of the Major War
Criminals, held before the International Military Tribunal (IMT),
which consisted of judges appointed by the four major Allied powers,
in addition to three trials held under the aegis of Allied Control Coun-
cll Law No. 10, by which the individual powers were given authority
to prosecute “lesser” alleged war criminals. These three trials, held

before American tribunals, are usually called “The Ministries Case,™*

“The High Command Case,™" and “The Hostage Case.™" All four of
the cases featured multiple defendants; all four included defendants
who were acquitted as well as more nUmErOUs ONES who were found
guilty. In this section the focus will be on general doctrine which can
be derfved from the judgments. In the following section the judgment
of a specific individual, Emst von Weizsnecker, will be examined so
that the application of the doctrines can be better understood.

The trial before the IMT is, of course, the most famous of the War
trials, largely because of the inherent drama provided by the celebrity
of the defendants. Here were Goering, Rosenberg, von Ribbentrop,
Speer, and eighteen others, most of whom were “household words™ to
the communities invelved in ightng the war, Precisely because of the
rank of the defendants, however, the judgment is relutively unillumi-
nating from the point of view of this paper, for there was, in fact, litde
difficulty in proving the criminal behavior of most of them, save only
for the three who were acquitted—Schacht, von Papen, and Fritzsche.*

186 T.W.E, 14 (nd.), P 308,

7. TWE, 11 (1g5o), p. 462,
18, T.W.C, 11 {1g80), p. 1230, 1 restricted my attention te these four judg-
ments hecause they raised the broadest issues insofar as application of sanctions

fo individual members of governmental organizations is concerned. Alss rele-
want is the fact that some of the other Nusmberg trials seem o have dealt with
comduect which does pot genuinely seem to be prescnt in Vietnam, such ag crim-
inal medical “gyperimentation” on the inmates of copcentration cumps. “The
Medical Case,” T.W.C, 2, P 37L:

An excellent distillation of dectrine drawn from ull of the reported war
erimes trials can be fouryd in Morels Geeenspan, The Modern Law of Land War-

fare {Berkeley, 1955, chap. 12.
1g. A useful table is provided in Anthony A, T'Amata, Harvey L. Gould, and
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The IMT judgment is most hel i { vt
G i pful in considering tt
;::P:’l‘]’:‘:i;} not for l:ra:d:lti::na]l}" recognized war c?mmH:sP:ﬁf t:?m:i
cneitsacy t:: E"—:"r::l:vur;m'l c.a'mgnry of "crimes against peace” and
upon which most e oW were owy, ok < Slc stk
Vot s unl ":5 of the defendants were tried; significantly, these
eteiti T‘fh[:-'-'u ;jm.rums for which Schacht and von [‘apm; wmg-
crimes” and a n;:w:i-e-r two counts were the aforementioned “war
also been the subj Ltl'll'!:"-'! of “crimes against humanity.” The last has
the justification i‘re:h of much controversy, but, as indicated earlier
cept where rele 'U B Ch"rn‘% will not be examined here cx:
Upon mumu.um to :hL: principal argument.
St wid .:::.m'l u:.:n.r-FJm-::-’_ to wage crimes against peace through
AR mmltmd_-‘é::._dgﬁ“sswc war, only eight of the h"-'ﬂﬂl‘i-hg\'u
N, o ol e e Tou nbente®, Zaial, Bomsbiig
e ﬂ'ﬁ"il.:l:dr. oibirae F‘umlh. ﬁ. similar charge was leveled at th:'
but it was Clnier 1gd ed in the Ministries and High Command Cases
i mn:c: I|:‘:’I’F‘"“:t by the tribunils.™ The reason for this
b bt el od ‘;: “"_E restriction of liability under this charge
inner clrele of aﬂ;:xn:rtnf (rff::;"lﬂr:jﬂ"’f]‘-fh? T O
ment of actufﬁﬁm requirement of mens rea,” was added a rﬂqulirc-
then, the dismi :1]“ participation in the conspiracy.** This explains
e h d. s & Im: of eonspiracy charges against all lesser fi r
¥ definition they could scarcely have stood within the gl:r::r

Larry T Woods, "War Crimes a
i - nd Viemam,: The ‘N '
:rg;gl?’l:er:rtuﬂl::'iner.“ California Law n.-;-.::: r:ur-‘::ib:? Nﬁ'r-ﬂm o
RABHER .! printed in Falk, ed., op, cif., p. 414. All such 1s o del
n from this table unless otherwise noted RS Eaepar. o
:*:. 3‘3‘-:’19 : : PP 4B2-483; 14, pp. 435-436. '

Against Pl‘-'u-ac}.lsg. .|1514.I|I i:;qm“?‘l of Julius Btreicher on charge of c
polnted out that slthnm; acquictal of Fritzache, at pp. 531-51&: : h~mmull
gl o ugh head of the Home Press Division of the Meich 1r._l||.
nlightenment and Propaganda at the time war ;a.!:cil:jhdur.;gl
a ]

b did not “achieve suffici
cient
lod 10 aggressive war.” stature 1o attend the planning conferences which

2z. T.W.C. 11, pp, 488-38g.
23. Gresnspan, op. eit., pp. 448-4%0 and cltations tharsin,
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i “ ¥ crimi-
circle” or else they would have been classified as major” war
ircle y
o 4]
: i tried before the IMT. . o of
mal?hﬂ:requjmmum of mens rea as to the aggressive L:I-a;::“-mﬂd
German warfare also meant that the numhe:r_ni dcflumfa‘zﬂ:; o
nder the controversial charge of crimes against pdja.m;d -y i
1r. the IMT, to the eight named above who were mnw:jtc F:;Ck ﬁqﬂmti
to comnmit such crimes, only three more Were :td:.slt --.m Hu}ﬂmmmt
nd Seyss-Inquart. Of the fourteen officials of the nm.l : o
:ﬁedh in the Ministries Case on such a cuuntl, nn!Hu::Ir :;: .thh ey
i | n penerals e ;
sted.® Similarly the Germa . - 8 -
mz;:;igaq: were ordered acquitted on the charge aof p.lr:::pl:::l:lg A
:Irimva against peace. The rationale for doing s0 should be g
full:
: sparation for
If a defendant did not know that the planning aru!‘pn_[- =.mm L
invasions and wars in which he was invelved were wm:e m!:e .
ks I ars other
5 wgalve wars and for wa .
and preparations for aggress E
T::hﬂunl of international laws and treaties, then he mnm;l x- g: . 3.r
.'t‘ ;n affcnse. 1f, however, after the policy to lluti::m'. an 1.?.:;0“ Ef
: lssive wars was formulated, a defendant came into pns:g sr““i““
E::m!odge that the invaslons and wars to be w:ng.m! wa;E. Ii:_nrg i
nd uri.!nwfui, then he will be eriminally reaponsible if ]: i
?hr- policy level, could have influenced such policy an
do so.®™ = 1
mber of the armed forces does not pmunip:.m
jath i : ssive
in the preparation, planning, initiating, ot wjngmg of E;Tj;;lm_
F-L r mi: licy level, his war activities do not fall under F:M i
l:."H"L of ;rﬁesfagnimt peace, It is not a person§ ranh or :;;“ :,; e
h“':: wer to shape or influence the policy u{‘ his state, ;:u s
r;im}?ﬂm issue for determining his criminality under the c
crimes against peace.™

ld Leven-
t 18 contained in Haro
s Enmp““ii::r.:l:d Low Review 6o, no. 6 (July

1f and as long as a me

_ A full discussion of e
dl:]‘,r et al., "The MNuernberg Verdict,

T : Sew W 5 b ' = Wi 1y ocon-
i1 d T c" 14, P Bils for the L m etzsaccher i -Dﬁglnai
" L v P- iwl. W W ki

: decision, Ses ibid., p. 050
but the tribunal reversed its
“Er.-t:;d".l".{'.ll'.c. 11, pp. 488-38g (emphasis added ).
a7 Ibid., p. 48g (emphasis added),

Responsibility for Crimes
of War

The defendants in question were not on
therefore summarily acquitted,™

Two things should be noted, First, as mentioned above, responsi-
bility for crimes against peace is restricted to a relatively few semlor
officials. For better or worse, the notion that adoption of a theory of
crimes against peace or of aggressive warfare threatens to make
EVery citizen a war criminal is incorrect. This leads to the second
point, that the resolution of the key questions under counts one and
two involves complex empirical judgments about the structures of
power within the society in question. As we will see below in Section
ur, formal organization charts are entirely subordinate to empirical
information regarding the actual distribution of influence within the
German government, Tt is undoubtedly true that the circle of résponsi-
bility would be widened as the circle of “inner advisors” or otherwiss
influential associates broadened, but severe limits would still be im-
posed in terms of the absolute numbers of officials who could ever
be held responsible for aggressive wars. The drama of Just who would
emerge in the docket would remain, but in all cases the list of candi-
dates would be relatively small,

If the tribunals were hesitant to find guilt under the innovative and
controversial charges of aggression and conspiracy to commit same,
they were much less reluctant in regard to the much more traditional
counts of war crimes and crimes againgt humanity.® Thus, of the

the policy level and were

ad. [iid,, p. ag1,

ag. Technicelly speaking the notion of crimes against humanity is also in-
novative, but sl much less so than censpiring to wage or actually waging an
aggreaslve war. Tho torrible reason for the establishment of crimes against
humanity s that the German slaughter of the Jews (and Poles, and . , ) is
not cognizable within the traditonal understanding of war crimes because
technically these victms wers not formal belligerents of the Cerman alate,
and the laws of war protect only belligerents. It was not and is mot a “war
crime” (0 st a citen of one's own country or of one's ally iniquitously.
Should eme wish to proeest the legality of German trentment of the Jews or
South Vietnamese treatment of their own cltizens, one must adopt a “crimes
against humanity™ analysis. Sull, it 1a surely less controversial 1o do so, to decide
that the wanton waste of the lives of one's nationals constitutes o crime, than
1 decide what constitutes “aggression.” It should also be noted that the IMT
limited the scope of the crime agninst humanity by {nsisting that, for convio-
tlom to ensue, such acts must be Unked 1o the war itself; thus, German activ-
ities prior 1o the onset of World War II were not found cognizable (LM.T. 23,
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clue comes from its acquittal of the propagandist Fritzsche. Although
speeches he delivered indicated anti-Semitism, they “did not urge
persecution or extermination of Jews.” Moreover, and significantly,
he was apparently without knowledge of the exterminations being
carried out. Indeed, there was even evidence that he had tried to Bup-
press publication of the notorious Der Sturmer, the newspaper of
Juliug Streicher, who was convicted and sentenced to death for crimes
against humanity for urging the destruction of the Jews., Thus, al-
though Fritzeche's “aim was . . . to arouse popular sentiment in sup-
port of Hitler and the German war effort,” this support of the regime
was analytically distinguishable from an intention “to incite the
German people to comumit atrocities on conquered peoples,” and so
he was acquitted.*

The war trlals therefore stand for two linked principles: (1) Of-
ficials of governments will be judged on their behavior and will not
be allowed to claim either obedience to superior orders of the act-of-
state doctrine in justfication. But (2), mere participation in even
the Nazi regime is not enough to label one a "war eriminal® Direct
evidence of participation in the criminal acts themselves is NECESHATY.
To be found guilty of war crimes and crimes against humanity, “there
must be a breach of some moral obligation fixed by international
law, a personal act voluntarily done with knowledge of its inherent
criminality under international law.™* There is no strict Hability for
war crimes; mens rea in addition to an actus reus is necessary,™ The

32. Ibid,, pp. s84-585. 33 T.W.C. 11, p. 510,

34. Readers familiar with the Yamashita case, 327 U5, 1 (1948), will re-
member that the Japanese general in that case was in fact subjected to what
can fairly be described as strict Habilicy for the acts of his subordinates. Indeed
Taylor emphasizes that casa in his argument that probable couse exists to be-
lieve various high military aiicers to be guilty of war crimes {Nuremberg and
Vietnam: An American Tragedy [Chicago, 1g7a)l, p. 18a).

I do not rely on the Yamashita case in my own argument for two reasons,
First, 1 simply do not think the result in that case can be defended. General
Yamashita was convicted for falling to take measures in prevent comrmission
of war crimes even though no direct proof was offered that he ordered or even
congented to the crimes or that he had the actual power to prevent their com-
misgton. Second, Insofar as I do wish to establish lability of superior officers
for the acts of their subordinates, such principles can in fact be derived from
the High Command and Hostage Cases, as will be seen below, Pragmatically
speaking, then, there is no nesd to embrace Yamashita because & more tenable
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these elements, indeed, raises the principai
problem of this essay, for the acts themselves were most often per-
formed by those who were in fact never tried by any major tribunal—
the ordinary soldier. To find a governmental official guilty demanded
the linkage of his activity to that of the final actors themselves, a most
complex task.

The complexities ar
dealing with civilian o

necessity to find both of

o illustrated most clearly in the Minisiries Case,
fficials. Thus von Erdsmanndorff was acquitted

in spite of the finding that he “had knowledge of the crimes against
humanity committed against the Jews. . . . But a careful examina-
tion of the evidence reveals little or nothing more. It is far from
enough to justify a conviction. The deputy chief of the I‘Ulllic.a.l Di-
vision fof the Foreign Ministry], particularly under the von Ribben-
trop regime, had titde or no influence. He was . . . little more than
a chief clerk.”™ Similarly, Karl von Ritter, between 1940 and 1844
the liaison officer between the Forelgn Ministry and the German High
Command, escaped conviction on certain war crimes charges because
“knowledge that a erime has been or js about to be committed is not
sufficient to warrant a conviction except in those instances where
an affirmative duty exists to prevent or object to a course of action,™™
it is clear that “duty” here means legal obligation and not fidelity to
moral imperatives, The tribunals therefore establish no requirement

of supererogatory heroism; criminal responsibility ensued only if one

were directly and knowingly linked with the commission of criminal

acts,

Both knowledge and actual responsibility are, of course, difficult
to establish for members of complex organizations. Indeed, there i
some reason to think that the convictions under the enunciated stand-
ards were the result of a fluke—that is, “the German proclivity for
systematic records and the unexpectedly swift final victory, which
placed files of documents In Allied hands.™ Without such records,

e
a ach exists. It is imoe, however, that anvone who doed defend the ]_us:
o}lp:::amn.:hum must accept @ copcomitantly broad imputation of criminality

vis-i-vis our own leadership in the Vietnam episode,
15, T.W.C. 14, pp. 577-57%. afi. Ibid., p. B25.
47. Leventhal, &t al., “The Nuernberg Verdict,” p. §04-
point alse in Nuremberg and Vietnam, p. 118,

Taylor stresses this
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rs of such importance his signaturc could have appeared so
many times without his authority." And such records were ever
more essential to the evaluation of lesser officials.® . N
min“:f:;fn the office held by an official could itself be probative
‘ther or not certain knowledge wos in fact 3
] 0 Wi possessed . Given
?aitn;:l I:ll: dII-cl.rmuntutinrn in the world, unless personally initialed
actually “prove” that an official in questio all I
documents, it was stipulated that * TRt s ok
-, j an army commander will not
:Z:it:mly be permitted to deny knowledge of reports received at his
lhcmqu;r:m. {:hc:r ':Ting dsr:m there for his special benefit.™" Moreover
affrmative duty to hecome cognizant of the acti 1
one's subordinates: “If he falls . o b
_ to require and obtain complete in-
formation, the derf:llr:uun of duty rests upon him and he 5: in l‘::n
tr}smnn to plead his own dereliction as a defense.”* The only exce
mi?ti?al}?:rrl::ﬁ c:nnﬂ]ccumez “events, emergent in nature and p:éscnmfg
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S ok Lase pp f the acton taken when it
]The problem of allocating responsibility becomes even more com-
ﬂ. ::t:hc’n we EI:I'II';:I[IL'I the distinction between line and staff officials
er in a civillan or military context. Line offi ; 0
_ 1 ; officialy are those who
:fwe :‘J:e authority within a given stucture to command others to be-
ave in certain ways. Staff officlals, on the other hand, usually have
no direct authority over anyone, Their function is simply to advise
secure Information, draft documents, ete. The question then arises,
can staff officers be “responsible” for acts they neither directly {i.e I
38, LM.T. 23, p. 538, h
39. See, for example, the remarkable documents reprinted at T.W.C. 11, pp
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43. Ibid, p. 1260, 42. Ibid., p. 1371,
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physically) committed nor "ordered” others o commit? The answer
is affirmative, The basic rationale is eloquently spelled out by the
Tribunal in the Ministries Case:

If the commanders of the death camps who blindly followed orders
to murder the unfortunate inmates, if those who implemented or
carried out the orders for the deportation of Jews to the East are
properly tried, convicted, and punished; and of that we 'lla'-"El n;
question whatsoever; then those who in the comparative quiet an

peace of ministerial departments, aided the campaign by drafting
the necessary decrees, regulations, and directives for its execution
are lkewise guilty.*

The foregoing discussion has necessarily been abstract, mprem::lt-
ing a distillation of some basic precepts from the records of four E'l IF
{out of a much larger potential sample), themselves of mu pIe
defendants. As always it is helpful to see how they worked concretely
by examining their application in a specific case. Although .I~t :]\ruuld
be most helpful to examine both clvilian and rr?llltnry detendants,
with line and staff dutles, that would make this discussion unwleldy,
Instead I shall confine my close attention to ene official, and I turn

now to that task.

1

Ernst von Welzsaecker was, from April 1938 through the spring of
1943, State Secretary of the German Forelgn Ministry, making ldum
second only to von Ribbentrop (who was convicted and sentenced 1o
death by the IMT) within the formal structure having responsibility
for thr:dt.ﬂnduct of forelgn affairs* Before 1938 he had served m
various capacitics within the Forelgn Office, which h-u mtemﬂ in
1920, After 1943 he was German Ambassador to thE_"raL.IJ.ca.n.l ; :;re
space is devoted to him than to any other mg,le n!‘ﬁ_cml in the Juug-
ment in the Ministries Case, and review of his case is extremely illu-
minating as to the operative standards of responsibility used by that

tribunal.

. TW.C. 14, pp. 645-648 {conviction of Btuckart].
:;.A.Ll uﬁnmi‘npnn about von Welzsaecker 1s taken from the Judgment, &t

TW.C. 14, pp. 340-385, 463-508, 600-604, Boo-Bo1, B57, 931950
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Ven Weizsaecker was tried under seven counts—crimes against
peace; participation in a common plan or conspiracy to Wage appres-
slve war; two counts of war crimes and crimes against humanity;
plunder and spoliation; slave labor; and membership in criminal
organizations. As noted above, all charpes were dismissed as to the
count dealing with the common plan or conspiracy, Of the remainder,
he was convicted only under count five, war crimes and erimes against
humanity, and was acquitted on the rest. He had initially been con-
victed also of crimes against peace, but this was reversed upon peti-
tioning the tribunal for review.

The importance of documentary evidence was mentloned above;
although usually this provided the specific means of connecting given
individuals to particular events, at least in von Welzsaecker's case it
also established the evidence by which he could be acquitted, for his
defense essentially turned on his lack of affirmative participation in
the creation and execution of the aggressive German policles. Docu-
mentary evidence existed that could demonstrate “not only that he
was not engaged in planning or preparing an aggressive war, but
that he was averse to it and that he expressed no thought that in the
long run it would be successful, but on the contrary that it would
involve disaster to Germany.™ Thus even the second-ranking officer
of the Forelgn Ministry could escape liability for the general palicies
and acts of his Government if evidence existed as to his internal op-
position {within the bureaucracy, though mot publicly expressed ) to
them.

Such internal opposition is not enough to mandate exculpation If
the individual in question otherwise “aided or abetted or took a con-
senting part™ in the activities under examination, but it s clear from
the treatment of von Weizsaecker that stricter standards as to the
meaning of such aid or consent were used if evidence of opposition
were avallable than 1f there were none.* Perhaps the most Interest-

46, Ikd., p. 348,

47, Ibid,, p. 348,

46. See especially the memérandum reversing the indilal finding of guil
under count one, dhid., pp. 954-655. Originally the tribunal had held that, in
relatlon to the invasion of Crechoslovakia, alone of the number of individual
Instances of aggressive war analyeed, he “was not o mere bystander,” but ingbead
an afirmative actor (ibid., P 354).
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ing specific example of the intricate approach taken by the Tribunal
is in regard to von Weirsaecker's responsibility for the invasion of
Poland

Von Weizsaecker had no part in the plan for Polish aggression; he
wig not in the confidence of either Hitler or von Ribbentrop, While
his position was ane of prominence and he was one of the principal
cogs in the machinery which dealt with foreign policy, neverthe-
less as a rule, he was an implementor and not an originator. He
could oppose and object, but he could not override. Therefore,
we geck to ascertain what he did and whether he did all that lay
in his power to frustrate a policy which outwardly he appeared to
support. If in fuct he so acted, we are not interested in his formal,
official declarations, instructions, or interviews with forcign diplo-
Tats,

Thus although the tribunal, considering von Welzsaecker's culpa-
bility for the Invasion of the Low Countries, agreed that in fact his
staternents Lo the Belgian ambassador were "deceptive” in regard to
German intentions and admitied that “were we to judge him only by
these things ulone we would be compelled to the conclusion that he
wis consclously, even though unwillingly, participating in the
plans,”™ he s still acquitied. The panel notes that “in determining
matters of this kind we may not subatitute the calm, undisturbed
judgment derlved from after knowledge, wholly divorced from the
atrain and emaotiong of the event, for that of the man who was in
the midst of things, distracted by the impact of the conflagration and
torn by conflicting emotions and his traditdonal feelings of national-
ity.™ It is cnough that von Weizsaecker opposed these policies, an
opposition which eventuated in his playing “a real part in the contin-
uous underground opposition to and plots against Hider.™™ It is fair
to say that a de minimis test of aiding and abetting was adopted,
whereby less than “substantial™® participation in the execution of
German invasions was treated as no participation at all,

There was no disputing the charge that von Weizsaecker was in

49. Ibid., p. 356 (emphasis added ).
go. Ibid., p. 378,

5I. Id. 5. Id. 53. Ibid., p. 380,
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fact aware of the aggressive nature of the German actions What
was lacking was affirmative participation. It was, however, also sug-
gested th:.:t._ knowing of their aggressive character, he had zm affirma-
tive obligation to go beyond internal opposition to actual attempts at
sabotage. Thus it was asked why he did not inform the Russian am-
bgssa:dur of Hitler's plans against his country in 1941, The tribunal
dismisses this argument. After first pointing to the danger to which
he would have had to expose himself, the panel said 1t was enough
that he had opposed the Invasion within the Foreign Ministry. But
it then goes on to make a SCparate argument, for it notes that such
betrayal of his country would not in fact have changed Hitler's policy

but would have led only to greater German losses because of Smﬂﬁ;
preparitions,

The prosecution Insists, however, that there js eriminality in his
assertion that he did not desire the defeat of his own country. The
answer 18: Who does? One may quarrel with, and oppose 1o the
point of viclence and assassination, g tyrant whose programs mean
the ruln of one's country. But the time has not yet arrived when
any man would view with satisfaction the ruin of his own people
and the loss of its ¥oung manhood. To apply any other standard of
conduct is to set up a test that hag u-:vcrryp:t been suggested as
proper, and which, assuredly, we are not prepared to accept as
elther wise or good.**

Undoubtedly some of the relative generogity shown von Welz-
lnec!:rr is to be explained by a more general reservation as to the
legitimacy of the alleged crime of participation in aggressive war
Although the tribunal followed the IMT in upholding the validity ni‘
that charge under international law, it was reluctant to cenvict with-
out overwhelming evidence of both knowledge and participation, and
It was concomitantly willing to accept counterevidence of the type
used so successfully by von Weizsaecker, What is especially remark-
abl-:_ Is its willingness to minimize the impaortance of formal diplo-
matic activity. The tribunal was, however, much less geEnerous to the
defendant in regard to more traditional crimes of war,

54. Bee, g, ibid, p. 383, 55. Ibid., p. 383.
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In its initial discussion of the responsibility of von Weizsaecker for
the extermination of the Jews, the tribunal repeats the central theme
that responsibility attaches only where the accused individual occu-
pies a position within the governmental structure of actual authority
to affect or implement policy. Because the Foreign Office had no
jurisdiction, for example, over the activities of the Einsatzgruppen
operations in the Eastern European countries, there was ¥ respan-
sibility, even though there was knowledge of them.™ It is perhaps
true that no “decent man could continue to hold office under a rtglmti
which carrled out planned and wholesale barbarities of this kind,
but indecency s not a crime.™

In other aspects relating to treatment of the Jews, however, the
Foreign Office had not only knowledge but also authority, and here
the decision as to criminality would be different. Here, too, von Weiz-
saecker attempted to argue that minimal participation ghould be
negated by the fact that he opposed what was being done, Indeed, he
argued that he remained in office until x May 1943 for two central
reasons: he could continue to plan some meaningful role in the un-
derground opposition to Hitler by retaining access 1o important in-
formation and distributing such infermation, and he “might be in a
position to initiate or aid in attempts to negotiate peace.” The tribunal
specifically stated that it believed his claims, but went on to note also
that, whatever force they might have in mitigating punishment, they
cannot be a defense to charges of crimes of war or crimes against

humanity. “One cannot give consent to or implement the cammission
of murder because by so doing he hopes eventually to be able to rid
society of the chief murderer. The first is a crime of imminent actu-
ality while the second is but a future hope."™" 'Il‘hus the State Secre-
tary was under an affirmative obligation to object, upon inquiry by
the S§ as to the Foreign Office’s opinions in regard to the treatment
of Jews, Failure to object was grounds for being found puilty, as von

Waizsaecker here was. This was the sole instance where he was in

fact convicted, and for this he received a sentence of seven years."™

i B, Ibid., pp. 497-408.
6. Ibid., p. 472. 57. Id, 5
ig. Thid.., I‘p].l. 4p8, B66. Ir should be poted that Judge Powers filed a sharp
Jissent to the judgment of his two colleagues that guile attached even in this
instance (ibid., pp. p1o-913 ).
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v

It is time now to turn from Nuernberg to Vietnam. What inferences
can we draw from the preceding material? What would be NECeASAry
were we to decide to try individual high officials of the American
government, past or present, for war crimes which have undoubtedly
taken place as part of the Vietnam War?»

At least two distinet questions are raised by suggestions for holding
war crimes trials, The first is deceptively simple: taking the Nuemn-
berg principles sketched above as glven, what kinds of evidence would
be needed in order to convict officials of war crimes?* The secornd
question is more obviously complex: given the extreme unlikelihood
that trials for war crimes will in fact be held under official auspices
elther damestically or internationally, what alternatives are open to
the lay citizenry who remain convinced not only that crimes have
occurred, but also that there may be criminals to whom can be allo-
cated responsibility? The first question can be answered from within
the accepted legal tradition. The second, however, involves what
would frankly be an exercise of extralegal judgment, an attempt 1o
make at least quasi-legal findings (ie., that given individuals are
“war criminals”) without legal authority to do so. The second question

It is also true that, regarding the deportation of Hungarian Jews, vem
Wolmsaecker's linkage was found “se slight and Insignificant” that
soquitied, so oven here some kind of de mindmis test remaloed (ibid, pp. agp
507, 508, 524), '

Bo. For evidence as to the commission of both conventlonal war crimes as
well as the crime of aggressive war, see the cssays collected In Falk, op, it
as well us, e.g., Richurd A, Falk, Gabriel Kolko, and Rebert Jay Lifton, eds,
Crimes of War (New York, 1g71). Bes also the reviaw by Neil Shechan ".":hnu]dl
We Have War Crimes Trials?” The New York Times Book Reuviews, ;ﬂ March
1971, P 1, reviewing 33 books alleging the commilssion of war crimes, There
bas also been testimony by ex-secvicemen themselves as to war crimes in Viee-
Ram, See, o, material intoduced fneo the Congressional Record by Benator
Hatfield on &7 Aprll 1971, pp. 228252900, 3003-2936.

hé was

61, Again it should be emphusized that one may not want to take the
Nuernberg principles as given, especially ingofar as the trials slmply ignored
the issue of clvilian bombing by refusing to charge any defendant for such
action (presumably because any defendant would have heen able io charge
tu gquogue in regard to the Allisd bombing). Ses Taylor, Nuremberg and Viet-
Rém, pp. 140-145. See also Taylor, “Defining War Crimes,” The New York Timas,
it January 1473, p. 39, referring speclfically to the bombing of Hanoi.
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is not logically entailed by the principal topic of this essay—theories
of responsibility. It is, however, linked to any affirmative response to
the question of whether viable standards of responsibility exist, for
we are then faced with the dilemma of a positive legal system which
refuses to apply “the law.” What response is then open to the citizen
who sees a conflict not between law and morality, but rather between
jaw and a particular legal structure which refuses entorcement?

As to the fiest question it is clear from the discussion above how
dependent the Nuernberg trials were on captured documents. The
judgments were careful to document the connections between given
offictals and the acts for which they were accused of responsibility;
there was a minimum of reliance on purely formal analysis of respon-
sibility within governmental orpanizations. Such documents were
available for two separate reasons, The first was, of course, the for-
tuitous capture of the papers of the reglme by the victorious Allies.
But the second reason is perhaps of greater relevance insofar as ap-
plication of the Nuernberg precedents to American officials s con-
cerned, and that is simply that the most essential fact about the Nazi
regime was that it consciously articulated and executed such policies
as the Holocaust or the brutal murders of prisoners of war and hos-
tages. Having consciously adopted the policies, the regime took great
care to measure their enforcement through the preparation of coplous
reports, memoranda, ete. Individuals in turn proved thelr fidelity 1o
the regime by documenting their own acquiescence in its orders.™

Not even the most bitter critic of American policy would suggest
that it has been the result of clearly articulated, elearly ordered, and
clearly executed desires to flaunt international law and morality in the
same way as was true of Germany. Thus, even if American documentis
were capable of being subpoenaed or captured, it is doubtful that evi-
dence similar to that introduced at Nuernberg would be found. The
most maddening characteristic of officials of the Amerlcan govern-
ment, to their critics, is their denial of the carmage that has taken
place in Vietnam, rather than their exhaltation of the slaughter in
the name of the American volk.

&1, See Hannah Arendt, Eichmann in Jerusalewm {Mew York, revised edition,
196i5), chap. B: "Dutics of a Law-Abiding Citzen.”

127 Responsibility for Crimes
of War

tryl‘:’ is .9,:;? impcfrl.ant to distinguish clearly problems attendant on
“;mg civilian _::rfhmajs from those present regarding military officers
Imrg, concerning the latter, it is quite possible, as Taylor and nther;
mme:uigesthcd,ﬂ-‘ that the very failure to investigate ;:hargea of war
at have been leveled is iself criminal
; : s fts under the standards
Dﬂ;‘ﬁ?;]it:ii:ﬂ the High Command Case, Without accepting the scope
% shita, one can still argue that military commanders are
: ged to organize the armed forces so as to maximize the likelihood
zwe:emizfng meaningful discipline over the troops and preventin
- ﬂnziﬁsinn of criminal acts. Insofar as evidence does exist tjm%
- teb:an command in Vietnam breached his duty, there would
. ;: o be few purely legal problems involved in trying officers for
at least some of the crimes committed there,™
b’!;he judgments are much murkier, however, regarding the respon-
:l ilitics of cwiluu_l officials to assure that they will be Pruvider.l. wth
d{:::r:::.;}lﬁnl‘nmn}nun, on pain of liability should they not seek such
. without such evidence as was available at N
: a5 avi uernberg, it is tempt-
miltr:l:dopt formalist thearies of government to assume r.E:‘-iu:-urut m:EJ:c
- ; occupant of a given office is automatically a “war criminal”
= ];.::d; ::'I.Eﬁﬂl;f,anli;ltlﬂ‘n chart puts him In formal control of given
« But this begs the question of the knowled 1)
of criminal action, the ease with whi ot s s
' ch accurate informati i
have been available, or the i i
el e relationship between formal authority and
mcwl:l;:t L'{:nstilulesnaa:quieswnce in criminal actlvity? For example
partment of Defense rightly notes that Ameri in " .
j mericans in Vi
received formal instruction in the ri e
: ghts granted by the Geneva Con-
vention.* In spite of all the doubts one might have about the actual

mﬂs: ]::3;:::-:: NL;‘MM”'-'- and Vietnam, pp. 133-182; see also *Playbay In
um;“m .ill, erbert,” Playboy (July 1g973): sgif., concerning the s
ranggt ray colonel who attempted to inform superiors about the o i
beitpocn b L commis-
4. Beymour Hersch, Coveru
& p (New York, 1g7a}, documents th
gﬁma:n{ﬁ:hh of information concerning the crimes cmnmi::e:'.;r:p‘:[mﬁ'h
il ipal source of information ks the sdll-secret Pecrs He s
vestigations conducted by the Army itsell o .
8=, Hersch, op. cil., pp. 40-41. .
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fidelity to that Conventon or to orders to obey it, how does one estab-
lish the culpability of high governmental officials for breaches of the
Convention by subordinates if those officials have in fact issued such
orders? Is it enough simply to say that they were perfunctery, hypo-
critical, self-deluded, etc.?

The tribunals were particularly stringent about finding guilt for
participation in the crime of aggressive war, Insofar as some critics
of the Vietnam War emphasize its aggressive character (i.e., on the
part of the American government), those critics would face what
seems to be an insurmountable problem of proving actual knowledge
of the aggressive character of American participation, in addition to
the difficulty of selecting out those officlals who actively brought about
the war. Indeed, for a conspiracy charge to be sustained "™ one would,
among othér things, have to identify the “inner circles” of the Ken-
nedy and Johnson Administrations. Whatever one might think of
the “decency” of ex-Vice President Humphrey, for example, in serving
the Johnson Administration's foreign policy, it would seem impos-
sible, on the basis of currently available Information, to suggest seri-
ously that he is a “war eriminal,” for he does not seem to have been
in any strong sense a member of the “inner circle.” He is culpable
only if we adopt what Nuernberg specifically rejected—the obligation
to reslgn from an administration engaging in eriminal activity.”

36, Sec Nonm Chomsky, “The Rule of Force in Internadonal Afalrs,” Yale
Law Journal Ba, na. 7 {June 1971) (review of Taylor): 1458 n. 14.

G7. Though see Richard A. Falk, “Son My: War Crimes and Individual Re-
sponalbilicy,” In Falk, ed,, The Vietnam War and International Law 3, pp. 338-
339, where he quotcs a passage from the Tokyo judgment which does suggest
an affirmative duty wo resign: “If [a Cabinct member] has knowledge of l-treat-
ment, but elects to remain in the Cabinet thereby continuing to participate in its
coliective responsibility for protection of prisoners, he willingly assumes respon-
gsibdlicy for any ill-reatment in the future,” Falk goes on to argue that it is there-
fore now part of the law of war that "A leader must take affirmative acts to pre-
vent war crimes or dissociate bimaelf from the government, If be fails 1o do one
or the other, then by the very act of remaining in a government of a state gudley
of war crimes, he becomes & war criminal™ (ibid., p. 339). 1 do not think that an
analysis of the Nuemberg judgments supports this statement. (Ooe way of ra-
tHonallring the guoted stalement with the analysis in the text is to argue that by
its terms the Tokyo rile operates only where there 15 a Cabinet which does operate
on a theoretical basls of collective cesponsibility. Where that s not the case, as it
certainly [s not in this country, then there would be ne duty to resign. }
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In summary, then, although it might be disputed whether aor not
the lack of copious documentary evidence raises a “well-nigh insuper-
able” obstacle to the holding of American war crimes trials * it can
scarcely be disputed that severe problems are raised if we wish to
adhere to the standards set at Nuernberg. It is arguable, though
that the problems are of differential severity in regard to the spf_'ciﬁe.:
kinds of war crimes under discussion. Thus convictions for waging
aggressive war do depend on specific information relating to both
knowledge and actual power in a way that does not seem to be the
case for more traditional war erimes. Critics of the war who focus
more on the means with which it has been fought rather than its
allegedly aggressive character would seem to have a slightly easier
task in terms of proving culpability, As noted above, one's office
within an organization, even if not determinative as to actual respon-
sibility, nevertheless may properly raise a presumption of some de-
gree of responsibility. Is it unfair, then, to expect certain officials to
come forward with evidence that they did not actively join in the
commission of criminal policies? That 1s, if one (a) ﬁrnvuu that a
criminal pattern of activity developed in the conduct of the war, and
(b} shows that the institutienal roles filled by the men in question
have at least formal responsibility for the policies in question, then
& prima facle case is established, and it is reasonable 1o expect the
individuals to demonstrate that the case fails.

Moreover, it is worth mentioning that informatlon, even if less re.
liable than the captured German documents, is available about the
policy-making apparatus in charge of the war. There are not only
the Pentagon Papers, but also such studles as David Halberstam's
The Best and the Brightest; it is possitle, as well, that mare officials
of the relevant administrations will feel it wise or necessary to pub-
lish accounts of how they, at least. were never so foolish as Walt
Rostow, and thus illuminate further, even if self-servingly, the param-
eters of power. -

€8. Taylor, op. cit.,, p. 118. It is this spectfic assertion that Chomsky, op. cit
disputes. Like Richard Falk, "Nuremberg: Past, Present, and Fuiure,” }'niﬂ L:ru:-
Journal Bo, no. 7 (June 1971) (review of Taylor): 15o1-1528, Chomsky be
Heves that the Pentagon Papers provide & sufficlent evidentiary base from which
to determine guilt or innocence of war crimes,
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But, of course, official trials are not going to be yeld. and ME—
sion about procedures that might be used at such trials is academic.
If law i indeed only that which courts are prepared to enforce,
then the status of the law of war is weak, Yet, as noted above, 1t is
possible to argue that law has an existence independent of the mui‘::g-
ness of the state to enforce it, and that it is fruitful to di:u:um_: what
alternatives to official trials might exist for establishing who, if any-
ene, bears blame for illegalities attached to tlhe Vietnam War. Two
general alternatives suggest themselves, One is the e«gtgb‘iisl.lme:;: ba);
inevitably self-appointed groups or individuals of a citizens tribun
which would consider the guilt of named officials and publish ts
assessments.® A second alternative would be the pﬂf!:rar:-l.ﬂml I:r in-
dividual scholars of articles, to be published perhaps in law remcwl‘a:.
as to the guilt or Innocence of named individuals under the apthp -
cable precedents. One article might be p:n Lyndon Johnson, another
on MeGeorge Bundy, a third on Henry Kissinger, etc. " -

The problems with both alternatives, of course, El‘ﬂ obvious. t ¥
raise speetres of at best a “left-wing McCarthylsm” and at wors ::
pecultarly academic version of lynch law. It is one thing to have n:;l
extralegal tribunals or individuals comsider the question n_t‘ whe T;r
or not the United States, as a reified entity, committed crimes, The
affirmative answer which would be fnrlhcurrjung could be uscfd hm
support the idea that this country has an nbhgurlnn,ltn spite :o :h:
problems noted in section one above, to provide reparations 2
North and South Vietnamese victimized by its criminal activities. But

- board
i See oz, Falk, op. ¢it., pp. 344-345 n. 66, who suggests “a natonal
nf?.'?lwﬂlfltl" to r:.-i:w violations of the laws of war in \H:;TE ?:ﬂ:h:
other hand, Falk in this artlele specifically rejects the ptepar:;‘ e
board of criminal indictments against named individuals, on £ :ﬂdwmdd i
this would be “scapegoating” and an atternpt 1o rquui::'; m;n r:irr ngs
responsibilicy for the war, However, see Falk's review aylor, :-pd wiéh ;“Eh,
p. 1500, where he speaks of “putative “war criminals’ belng mg Em oo
jobs as the presidency of the World Bank, the presidency of I
ilr.rn the editorship of Foreign Affairs, E:;d hi%«.h-:hl';;:i p:ﬂl;le:l:;m :.,du -
:*.:mﬁcun!mt:mtl.nmgfIeunﬂ.ng."' ven that a m

tﬁf;.m Robert McNamara, McGeorge Bundy, Willlam Bun.d}'.’mdm;i’;m
Rostow, it appears that Falk may now be more receptive to reviewing

of named public officials.
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it is entirely different to discuss the responsibility of named individ-
uals—or so the argument would run.

It should immediately be noted that the objection to extralegal
proceedings cannot necessarily take the form that they would deny
“due process” to the affected individuals, for it is easy to conceive
of a citizens’ tribunal which would follow impeccably every eviden-
tiary rule and other requirement perceived as necessary to “due proc-
ess.” The objection to such proceedings must take a more funda-
mental form—that it is always illegitimate for private citizens to try
to enfarce the law in the face of refusals by the State to do so. 1f one's
sole objection to Senator McCarthy is that he refused o depend on the
autheritative legal institutions of the society to repress those accused
of communist sympathies, instead of pointing to the ruthless disregard
of due process in the procedures by which he determined the culpabil-
ity of his victims, then there is in truth no answer to the charge of
“left-wing McCarthyism.” | would argue, however, that to focus only
on the unwillingness to trust the existing formal institutions of the
soclety to enforce the law is to beg the question of why those institu-
tions are necessarily the only ones that can legittmately, in anything
more than a formal sense, maintain legal norms by using them as a
source of judgment concerning the conduct of members of the society.

And, it must be stressed, recourse 1o extralegal determination of
"gullt” is entirely separate, analytically, from recourse to similar de-
terminations of “punishment.” One can oppose, that s, the actions of
a lynch mob, without necessarily denying the accuracy of thelr per-
ception that the individual in question is “in fact” guilty of the crime
for which he is accused, even though the formal system, for given
reasons, is incapable of declaring him guilty.™

The most appalling aspect of America’s participation in the Viet-
nam War, aside from the slaughter itself, has been the refusal to

7o. For those bothered by this lase sentence, 1 ask them o consider thelr awn
reactions 10 the acquittals of southern whites in the early 1960% for the murder
of civil rights workers and leaders like Medgar Evers, or more recent acquittals
of palicemen for charges linked 1o the suppression of black militants, Even if
one would not wish to “punish” the ul:tll,;i,!'rl:d assassin of Evers, is it mecessarily
wrong b0 regard him as factually guilty and therefors deserving of moral con-
demnation and stigmaiization?

o o Ty S——

e e
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take seriously the allegations of war criminality which have been
put forth. The obvious reason for this reluctance is that to take the
Muemnberg principles seriously is to admit the reality of criminal re-
sponsibility on the part of high officials. At the same time even some
critics who would accept the notion that eriminal activities have oc-
curred would still attribute these activities {outcomes) to the mecha-
nisms of impersonal institutions. As argued at the beginning of this
essay, there are good reasons for deing so.

Yet Daniel Ellsberg is surely right to argue that governmental
afficials should be called to account for their deeds, if that is at all
possible. To accept without restriction the view of government as
articulated by Murray Edelman is to descend further into a com-
pletely Kafkaesque world of institutions without actors, a mad kind
of world where individual activitles (though not “decisions™) culmi-
nate in a world that no one desires and for which no one is responsi-
ble. To reject without quesdon Edelman’s view, on the other hand, Is
to fall just as surely into the opposite trap of believing that great
events in fact can be traced to great indlviduals, whether members
of a conspiracy or "dictators.” Unfortunately, it seema likely that those
who are sympathetic to extralegal tribunals are too ready to assign in-
dividual responsibility to all officials of the American government. But
it is just as likely that those who autematcally condemn extralegal
judgment are all too generous to American policy-makers in reject
Ing either the criminal nature of at Jeast aspects of the war or the
responsibility of discrete human beings for the consequences of their
actions,

Given the intractable dilemma, however, it is sdll necessary to
choose a lesser evil, and I submit that at this time the lesser evil is
to engage in analysis of the behavior of named individuals, with a
concomitant willingness to announce that there is, or I8 not, "prob-
able cause” to believe that they are war criminals. Such discussion
would at the very least contribute to the sorely needed analysis of
the notion of individual responsibility for the outcomes of complex
organizations. 1f one ultimately decides that Edelman {and Tolstoy
and Kafka) are correct, then at least that decision will not be made by
default. If it can be determined to what extent responsibility is al-
locable, then the principles developed will have wide application, for
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Increasingly all significant social activity takes place through the
aegis of complex organizations.

As to the individuals in question, there is the blunt fact that they
are members of the dominant social and political elites of this coun try.
MecGeorge Bundy, Richard Nixen, and Henry Kissinger can handily
defend themselves against the charges of being war criminals in ways
that an ordinary citizen could not, Though any injustice dene to an
individual is a-cause for concern, there is greater reason to be con-
cerned by the soclal eonsequences of not making such inquiries.
Moreover, to move beyond a mere utilitarian Justlfﬁcurlun. there re-
mains, though now out of fashion, a view of the world which empha-
slzes our rootedness in a moral order which in ltself generates de-
mands that wrongdoers be identified and punished, ¢ven if only
through stigmatization, in order to restore a moral harmony which
s dislocated when injustice of the nature present in Vietnam occurs,™

7¥. See Yosal Rogat, The Eichmann Trial and the Rule of Law (Santa Barbara,
1gba ), p. 29; Arendl, ap. cit., pp. arh-amg.




RICHARD WASSERSTROM The Relevance of Nuremberg

Persons who vigorously oppose the Victnam War sometimes rely h:-:l'.-'-
iy, if not exclusively, upon Nuremberg as the justification for their
{:i]}:-n_qltiﬂn_ They take Nuremberg to be relevant, if not decisive, in
two respects: as defining the substantive principles by which the be-
havior of the United States 15 to be adjudged; and as enumerating the
principles of responsibility by which the behavior of individual citd-
zens of the United States is to be governed.

Much has been written about the former of these two toples, and
there is no shortage of Herature devoted to the question of whether
and by what means the United States is guilty of having cormmitted
crimes against peace, war crimes, and crimes against hu_mst_nlty in
“VIBHIART- Substantially 1ess 1as been written about the principles of
Mrﬂpmmihiu:y, and there is a good deal of genuine confusion
in this arca, .

1t is this latter issue to which [ address myself, and to certain ques-
tions and problems that are raised by and about h.iluruhb?rg. More
speciﬁrcﬂﬂ:p', in what fallows I try to answer three h.sr.tm.'. fuestions: (1)
What were the prineiples of individual responsibility that were estal-
lished at Nuremberg? (2 ) How might one argue that these principles
Justify a refusal o dccept induction into the United Smllus armed
fun;g,ﬂ {21 What are the !ilrcnglhs and weaknesses of L'-:asmg guch a
réfusal upon an appeal to Nuremberg? _

In the course of attempting 1o answer these questions, I hope also

to explain why there is so much confusion about the principles of
individuzl responsibility that were established at Nuremberg and

The Relevance of Nuremberg

why therc is so much uncertainty about the applicability of these prin-
ciples to Americans. There is, 1 belleve, o genuine phenomenon here
that nceds explaining, For on the one hand, appeals to Nuremberg
are fairly regularly put forward as a justification—if not the central
Justification—for a wide variety of antiwar activities: the refusal to
train Green Berets in medical techniques; the refusal of soldiers to
serve in Vietham; the refusal to accept induction into the armed
forces; the destruction of draft cards; the destruction of draft board
records; and the destruction of dralt board offices. On the other hand,
for a varicty of reasons that are seldom If ever elucidated appeals to
Nuremberg are almost never taken sertously by those of the Establish-
ment—be it the judiclary, the rest of the government. or most of those
who applaud or criticize the activitics of the war-opposers, There has
been little if any discussion emanating from either the respectable
hawks or doves as to why the appeals to Nuremberg are not apt, There
has been virtually no explanation offered to those who clte Nurem.
berg as to why or where they are mistaken, The typical attude—with
the possible exception of the trial of Captain Levvi—is that such ap-
peals are too silly, wo wronp-headed, oo inapproprinte to deserve
comment, lct alone refutation.

It is, of course, easy to see some of the reasons why this {8 s0. Those
who support the war, and even many who oppose (t, are not likely to
possess the objectivity that would lead them to regard thelr own ac-
tions in such a sinister light. Nonetheless, over aned above this sort of
explanation, a genulne area of confusion and bewtlderment about the
applicability of Murcmberg does stlll remain, And it is this that I think
I can, at least in part, xceount for.

Finally, it should be made quite clear at the outset that | aAsRUME
throughout my analysis, what does seem to me to be the case, that
the United States has committed and is still committing crimes apgainst
peace, war crimes, and crimes against humanity in Vietnam,

1
The rules and prineiples that were to gavern the proceedings of the
Tribunal that sat at Nuremberg were laid down in the Charter of the

1. Bee, for one repore, Andrew Kopkind, "Captain Levy I-Ductor's Plot,™ in
Noam Chomsky et al., Trials of the Resistance { New York, 1g70), pp. 35-36.
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International Military Tribunal, a document prepared in 1545 by
France, Great Britain, Hussia, and the United States. For present pur-
poses four articles of the Charter are important, Articles Six, Seven,
Eight, and Ten, These articles set forth principles of two different
kinds: first, there are those principles that define various substantive
offenses or erimes for which the perpetrators are to be held responsi-
ble; and second, there are the principles that deal with the conditions
of individual responsibility, Thus, Article Six of the Charter speaks to
both kinds of issues, It begins by announcing:

The following acts, or any of these, are crimes coming within juris-
dietion of the Tribunal for which there shall be individual responsi-
bility.

(a) Crimes Against Peace: namely, planning, preparation, initi-
ation or WJ.ging of a war of aj_;gr::.tisi.iun, or a war in viclation of
international treatles, agreements or assurances, or participation in
a common plan or congpiracy for the accomplishment of any of the
foregoing,

(b War Crimes: namely, violations of the laws or customs of
war, Such wolations shall include, but not be limited to, murder,
ill-treatment or deportation to slave labor or for any other purpose
af givillan population of or in ocoupbed I:l‘.:l'ri.l.ﬂll}', murder or {ll-treai-
ment of prisoners of war ot persons on the seas, killing of hostages,
plunder of public properly, wanton destruction of cities, towns or
villages, or devastation not justified by military necessity.

{e) Crimes Agalnst Humanity: namely, murder, extermination,
enslavement, deportation, and other inhuman aets committed
against any civilian populaton, before or during the war, or perse-
cutions on_political, racial or religious grounds in execution of or
in connection with any crime within the jurisdiction of the Tribu-
nal, whether or not in violation of the domestic law of the country
where perpetrated.!

The general principle of individual responsibility is never formu-
lated explicitly. Article Six simply announces that there “shall be indi-

a, "Charter of the International Military Tribunal,” Trial of the Major War
Criminals Before the International Mititary Tribunal { Washington, D.C., 1847),
], RE.
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vidual responsibility” for anyone who commits any of the enumerated
crimes. But the conditicns of individual responsibility are, nonethe-
less, clarified in the remainder of Article Six and in Articles Seven,
Eight, and Ten, where certain special conditions of Lability and cer-
tain specific excuses are dealt with, The remaining portion of Article
Six and Article Ten are concerned with principles of vicaricus or ex-
tended liability. Article Six establishes this lability in respect to par-
ticipation in a common plan or conspiracy. “Leaders, organizers, insti-
gatars and accomplices participating in the formulation or execution
of a common plan or conspiracy to commit any of the foregoing crimes
are responsible for all acts performed h:.-' any persons in execution of
such plan.™ The language is quite sweeping, and a number of the key
terms, e.g., “commeon plan” or “conspiracy,” are left undefined. Con-
spiring to do certain things is iself a erime. And the principle Is a
principle of vicarious liability in that it holds any member of a con-
spiracy liable for any and all of the acts committed by other members
of the conspiracy. Reprettably, this prinelple is not very different from
what we would find In the criminal law of most Anglo-American juris-
dictions.

Artlcle Ten formulates a less familiar principle of respensibility, in
which responsilility Is derived from membership in a group, Artcle
Ning had provided that the jurisdiction of the Tribunal would extend
to a determination of whether various groups were or were not erim.
inal groups. Article Ten then provides that “In cases where a group or
organization 15 declared criminal by the Tribunal, the competent no-
tonal authority of any signatery shall have the right o bring indi-
viduals to trial for membership therein before national, mim;ir}-, or
occupation courts. In any such case the criminal nature of the group
or organization is considered proved and shall not be questioned.™ In
other words, if a group has been found by the Tribunal to have been
criminal, then membership in the group at some earlier time is itself
a separate and distinet offense. This clearly has the ring of ex post
facto legislation and adjudication to it. It also adopts the prineiple that
action of a very minimal sort and a sort not typically criminal-becom-
ing & member of some group—is sufficient o render one culpable.

3. lbid,
4 Mbid, p. 12,
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Articles Seven and Eight are concerned with certain possible de-
fenses conceivably open to individuals otherwise guilty of committing
the actions made criminal by Article Six. In both cuses the purport of
the article is to abelish the potential defense.

Artlele Seven deals with the less Interesting and persuasive of the
two defenses, the so-called Act of State Doctrine. In simplest form the
Doctrine is the embodiment of the notion that the head of a state is
under no circumstances to be subjected to criminal liability by any
other country or groups of countries, Article Seven of the Charter dis-
milsscs this doctrine quite peremptorily. “The officlal position of de-
fendants, whether as Heads of State or responsible officials in Govern.
ment departments, shall not be considered as freeing them from
responsibility or mitigating punishment.™

It Is difficult, I think, for us Lo get very excited about the elimination
of this defense—indeed, it Is not terribly easy to see how or why the
Act of State Doctrine would ever get formulated in the first place.
What scems to be involved is an excessive, metaphysical preoccupa-
tion with the nature and sanctity of the nation-state, Not surprisingly,
perhaps, the Importance of the Act of State Doctrine was championed
by the government of the United States in 1919, At that time the argu-
ment for the doctrine was articulated this way: “This [the Act of State
Doctrine] does not mean that the head of the State, whether he is
called emperor, king, or chief executive, is not re sponsible for breaches
of the law, but that he is responsible not to the judicial but to the
palitical authority of his country. His act may and does bind his coun-
try and render it responsible for the acts which he has commited in
its name, and its behalf, or under cover of its authority; but he is, and
it is submitted that he should be, only responsible to his country, as
otherwise to hold would be to subject to loreign countries, a chief
executive, thus withdrawing him from the laws of his country, even

its organie law, to which he owes obedlence, and subordinating him
to foreipn jurisdictions to which neither he nor his country owes a].IrI::-
glance or obedlence, thus denying the very conception of sovereignty.™

5. [hid. )

8, "Heport of the Commitige an Responsibilities,” Carnegie Endowment for
International Peace, Pamphlet No. 33 (1919}, pp. 6566. Quoted in Wilbourn
E. Benton and Goorge Grimm, Nureptberg: Germon Views of the War Trials
{Dallas, 3955}, p. 20.
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The same point was put more tersely by one of the attorneys for the
Nuremberg defendants, Dr. Herman Jahrreiss: the leaders of Ger
many ought not, he argued, to be prosecuted for the fact that the
German stave waged agpressive war, because individual responsibility
In such circumstances simply “cannot take place as long as the sov-
erclgnty of states is the organizational basic principle of interstate
order.” This is a strange doctrine indeed, If anyone is properly to be
held respensible for Impermissible behavior In respect to war, it ought
surely to be that person or those persons who had the most 1o do with
bringing it about that that impermissible behavior wok place,

The second, more interesting, and clearly more relevant defense is
that based upon the plea of superior orders, Intuitively, the elaim that
someone who acted only when erdered to do so should be excused
from criminal liability strikes a responsive chord. It is at least as ini-
tially ateractive as the Act of State Doctrine is inidally implaousible,
The Charter took the hard line in respect to the problem of superior
orders: “The fact that the defendant acted pursuant to order of his
government or of a superior shall not free him from responsibllity, but
may be considered in mitigation of punishment if the Tribunal deter-
mined that justice so required.™ | shall return later for a more detailed
examination of this cruelal provision,

IF we look just at the language of the relevant provisions of the
Charter a fairly simple, but also intimidating, scheme of responsibil-
ity 18 established. (1) Persons who commit any of the enumerated
CTimes ;lg:ilnst peace, war crimes, or crimes against I||_4r:m_n|.lg,-I includ-
ing the waging of aggressive war, are to be held individually respon-
gible for thelr actions. (2) Persons who are members of a common
plan or conspiracy to commit a ny of the crimes specified are lable for
the acts performed by any other members of the conspiracy or plan,
(a) Persons who are members of groups declared to be criminal are
liable to eriminal punishment for having been members of such
groups. (4) The Act of State Doctrine is irrelevant to questions of
liability and punishment. (5} The plea of superior orders is relevan
to questions of punishment but not o questions of responsibility,
Taken together, these principles surely cast a very wide and fine net

7. Quated in Benton and Grimm, Nuremberg, p. 53,
8. Trigl of the Major War Criminals, I, 12,
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of responsibility. Given, for example, our assumption that the United
States Is invelved in the commission of crimes against peace, war
erimes, and crimes against humanity, all members of the armed forces
as well as countless civilians appear to come within these principles
of responsibility. And the principles of the responsibility of coconspir-
ators and the ceiminality of group membership appear (o extend the
range stll further. If one were to read only the Charter of the Inter-
national Milttary Tribunal, it Is hard (o see how anyone could fall to
talk about Nuremberg very, very seriously.

But part of the problem and much of the confusion about what
Nuremberg means arises, I think, from the fact that there is more {o
MNuremberg than the Charter, There is also the judgment of the Tribu-
nal that sat at Nun-rnh-c_'rg, ufljudgﬂd the gu']lt and innocence of the
individual defendants there, and interpreted and refined the principles
of responsibility enunciated in the Charter. Almost without exception,
the interpretations of the Charter had the effect of contracting sub-
stantially the ambit of Hability ostensibly adumbrated by the Charter.
In some respects, there are really two Nurembergs: the principles of
the Nuremberg Charter and the principles of the judgment of the
Trihunal,

The Tribunal overtly modified the principles of the Charter in twa
significant respeets, In the first place, the Tribunal only half accepted
the Charter's rejection of the plea of superior orders, It did so by
adding some sort of a defense of duress. Here is what the Tribunal
said: "It was , . . submitted on behalf of mast of these defendants that
in doing what they did they were acting under the orders of Hitler,
and therefore cannot be held responsible for the acts committed by

them In carrying out these crders, . . . The provisions of . ., Article

|Eight] are in conformity with the law of all nations. That a soldier
was ordered to kill or torture in violation of the {nternatonal law of
war has never been recognized as a defence to such acts of brutality,
though, as the Charter here provides, the order may be urged in miti-
gation of the punishment, The true test, which is found in varying
degrees In the criminal law of most nations, is not the existence of
the order, but whether moral choice was in fact possible.™

g “Judgment of the International Military Tribunal,” Trial of the Major War
Criminals, I, 2a3-224.
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It is difficult o imagine a more obscure way of characterizin L
I:h'.l‘ttt!l‘la of the defense that the Tribunal Wils pﬁ*pm’etl to allma.' fﬂdli
will rutur.r.. shortly to a more careful examination of what this ;'nleuns
For the time being, however, it is sufficient simply to note that a whl
slarflml alteration of the general schema of liability was E:ﬁt'ﬂ'f.:TEl:; o

The second explicit modification concerned the r:‘mqu of the uu:;s -
acy doctrine and its attendant principle of vicarious liability IFf.rr
I:C:isn.mi that are not relevant here, the Tribunal read the Chufl;?r as
CEBating a separate crime of consplracy only in respect (0 the coms-
::Itssmr: af rrllmnna #gainst peace. It refused, that is, to l‘el.*.‘ugi'l:l?{_' as
m;;ﬁ;f.nunsprradm te commit crimes of war or crimes against hu-

It is clear, I think, that these two interpretations or modifications
of the principles of individual responsibility laid dewn in the Ch'lll!t';r
do constitute reasonably major changes in the overall schema 'II'hu.ﬂ
the fact that there is this disparity between the Charter and tJ'u: jud :
ment of the Trlbunal does account in part for the confusion th-J 'E-
u?nds discussions of what Nuremberg was all abour. But .H: ]'rl.rdll:: I;:-
Eins to explain the core of uncertainty that {s embedded rn"LJI ;ucl!.-
anuiri.t:x. It does not make clear why some persons see tl:l.t_'sn: [r‘r.ir;u:.l ]l":l:
s having momentous consequences for thelr own behavier while urfj] or
persons regard them as manifestly irvelevant—even, it must be :-:_
L'nJ.Im,t: when both agree generally upon the character of lh;- United
States” wrongdeing in Vietnam, We must, therefore, look be :und i.h-
language of both the Charter and the Tribunal, to wllmn wi il H
well as to what was said, I v done

Ir

The most significant source of difficully is, I think, the question of
the meaning that is to be derived from either set of principles (those
of the Charter or those of the judgment of the Tribunal) as applied
to particular cases. This can best be brought out, I believe, by o;f::en-
trating reasonably carefully upon one of the many kindsrufr cases in
w]:uch disagreements about the relevance of Nufnmtk:rg are apt to
:;15;, The case tha:Il propose to focus upon is that intermediate case

€ person who is ordered to report for induction into the armed

10, IWd,, p. 236,
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forces.* Of what relevance 1o him are the Nuremberg principles of
responsibility when he is confronted with the decision whether to
gecept or to refuse induction?

Let us begin by asking what the arguments would be for accepting
induction. In a general way, the train of discourse might well go some-
thing like this:

“In the first place, the law requires this person (o accept induction,
and in a democracy like the United States, that by dtself is a good and
sufficient reason for doing that which Is required.

“Moreover, even if it 45 true that the United States is committing all
of the crimes stipulated, it is also clear that mere acceptance of induc-
tlon does not invelve the inductee in any vielations of the Nuremberg
principles. The principles of individual responsibility established at
Muremberg would surely not regard the acceptance of induction as
itself a culpable act.

11. Tneudficlent atiention s, [ think, all tee eften given both to the different
kinds of canes that can arisé and 1w tho fact thut prring |||I.|-u nppropriate o one
may not be appropriste {or oe appropriate} to others. Any complote discussion
af the qu:ul:i;_-m; of individual responsibility in tme of war would have 1o deal
with at least the following five kinds of coses and the similarities and diffcronces
among them: (1) the combatant—ihe toldler on or near the Buttlefield; (2) cthe
deaftoe—the person who s subject to the selective service laws and who s
ordered, pursuani to those laws, o report for inductlen into the armod forces;
{3} the war supplier—the corporate executive who, en behall of hin corporation,
gnters into o contract with the government 1o produce bullets or {perhaps a dif
ferant case) napalm; {4) the senlor advisor-the persen, say Henry Kissinger or
W, W, Rostow, who enters govermment at a I|.||5|'| lowel of decision-making and is
actively invelved in the formulation and execution of the policies of war; (§) the
war roslster=the persan wha vlalates the law in aome serious way, Including piE-
haps using vislence aguinst persons or things, with a view o thwarting, directly
ar Indirectly, tho conduct of the war,

Oribver coses can obviogsly be ima Kinﬁ!. and further distinetlons among thoso
cases noted and discussed. The point | wish to emphasize 15 that these cases are
distinguishable and thers are important differences ameng them that deserve not
to be otditerated,

12, Once again, any complete account of the complexities Involved '.t'qu]d dis-
ringuish the dilferent forms that refusal (and perhaps cven acceptance ) eriighit
take. That is to say, the peraon whao 1 unwilling to accept industion can refuse
and (1) go ta Jail; (2) go undergroand; {7} flee 1o Canada; or {4) scck o procure
an exsmpiion from service on fraudulent o spurious grounds, For my purposes,
but ot for all morally relevant purposes, | lump together all of these alternatives
to accepting induction and characterize the case as one of either accepting or
refusing induction.
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“Finally, he may not even be sent to Vietnam_ And if he is, the laws
of the United States afford him more than adequate protection there,
If, when he gets to Vietnam, he is ordered specifically te do anything
that constitutes one of the crimes defined in Article Six of the Cﬁnrtt-:
he has a right-even a duty—to disobey that order. Hence he can aveld
any personal liability by refusing to commit any war erimes if he is
ordered to do so, and the law will not anly excuse him from obedience,
it will punish him for obedience. There is, theretore, simply no justifi-
cation for refusing induction. Any references to Nuremberg at the
stage of induction are not mistaken, they are bizarre. Whatever appli-
cability they may have in other places and at other times, they have no
conceivable or credible relevance at the moment of induction|”

Is this a convineing argument—or, more accurately, set of argu-
ments? The first point, that the inductee ought to nq::_w_-p: induetion
because the law requires him to do so, depends upon what is obviously
a relevant but not a decisive consideration. This is a large issue and
one that merits independent consideration of a sort that it is not pos-
sible to give here. Its connection with the topic of this inquiry—the
relevance of Nuremberg—will be brought out shortly, For the moment
It is, I think, sufficient to observe that the sceeptance of induction is
relevant in two quite different respects. In the first place it is relevant
because, all other things being equal, the fact that something is illegal
helps to make it wrong to do it. Or to put the point somewhat differ-

ently (although perhaps no more clearly ), we do have a prima Facie
obligation to ebey the law and it is therefore prima facle wrong to dis-
obey the law. But this is, of course, not to say very much, only that all
other things being equal, it is wrong to disobey the law. In many cases,
it is both right and obligatory to disobey it. In the second place, the
fact that it is illegal to refuse to accept induction is relevant because
It does reduce the inductee’s culpability for accepting Induction. With-
out adopting any particular view of the exculpatery character of the
existence of penalties for disobedience, it is clear that there are rea
sonably severe penalties for disobedience of this law and that as a re-
sult some lesser degree of culpability for obedience ought to attach,
As 1 have said, the fact that the law requires the person to accept

13. I have dealt with this issue In considerably more detadl in anothes paper

entitied “The Obligation to Obey the Law,” 10 [1.C.L.A, Law Remfew 780 {rpfia).
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induction cannot be a decisive consideration. Even if t.hem is an obli-
gation to obey the law, that obligation is only prima facie, not absolute,
As a rosult, it is entirely possible, if not likely, that refusing to ar_'ccp'tl
induction is one of those cases where the obligation is overridden by
competing considerations and obligations. ﬁf..rns&:qunncl;.'. the inductee
may be justified in refusing to accept indur:r.lnn.. i be
Mare to the point, however, is the question of “'hl:.'!.l'llft he \:\'i}u‘t :
pxcused completely from culpability under either version or :@Lll.rpr:..-
tation of Article Eight of the Charter by virtue of the penaltes that
pccompany refusing to accept inducticn, Tt is apparent “.ml Fhf
straightiorward language of Article Eight would not excuse him, for,
as we have seen, the existence of superior orders or flaws is ruled out
as an excuse and permitted only as a mitgating circumstance Hu}
what about Article Eight as interpreted by the Tribunal at Nuremberg?
What did the Tribunal mean when it said that an acior wuuhl'_be X
cused If moral cholee were not pussible? Is this a case where “moral
choice” was not possible, and therefore where the Tribunal would, ap-
are mplete defense?
PH:;?LSET:‘::.; i;:.tml-.-:knm we must first ey to iig‘ulrvl: oul whntl the
Tribunal meant. Two interpretations come to mind. The most lkely
one is this, The mere fact that an actor had been ordered to tlnlmmlr.b
thing does not by itsell excuse the actor from responsibility for his
actions. This is as it should be because, at a minlmum, we rn.us: know
something about both the stipulated consequences of disobedience and
the likely consequences of discbedience before we can decide whn:thgr
someone who acts in obedience to orders should be t‘}::':.'l.lﬁr.ﬂ fior hu:
obedience. This is what the talk about the existence of “moral cholce
comes to. Suppose, for instance, that there 18 E'.guncrnl slamdln:g. order
that soldiers are to kill rather than held captive all enemy prisoners.
At the very least, we would not want to excuse c:umpletclgfr a soldier
who ::nmpiiud with that order and shot all his prisoners until we kr:.w
a good deal more about such things as the ann.nun:u:d penalty for _ i:i
oheying that order, the probable penalty for d:mbedlgn:e, 1.h?. typic
saldier's reasonable beliefs about the penalty, and this soldier’s belief

penalty was. If the announced, probable, and under-

ag to what the
wecution, the case

stood penalty for disobedience were summary €

would be a very different one from that where the penalty was demo- |

tion in rank. Thus, one interpretation of “moral choice” would focus

. that the defense of superior crders should be

- and this defense 45 therefore not open o him,
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heavily on the degree of choice exercisable by the actor, Where the
penalty for disohedience is very great, and believed to be such, then
one rationale for permitting the defense is that of excuse: in such cir-
tumstances a person will naturally, and perhaps inevitably, act in such
a way as to avold the penalty. He does not, we might say, “really have

any choice,” and so he is for this reason to be exempted from punish-
ment.

A slightly different way to make the same point would focus not so
much upon the absence of choice as upon the poignancy of the di-
lemma in which the actor finds himself. It is not that he cannot help
himself when he seeks to avold the punishment: it is rather that hu-
man beings, when caught up in such circumstances, simply cught not
to be blamed for opting to save their own lives at the cost of other
lives. People are not to be blamed, in other word %, for failing to behave
heroically or with such altruism that they bring consequences of a
severcly detrimental character upon themselves,

In either case, as I have said, the defense of superior orders would
be a defense provided the accused could show that the cholce involved
wis an {llusory or unduly difficult one,

14. At the risk of appesring excessively ta hedge on every lssue of rn-::ma.nl I
muit wgaln acknowledge the existence of difficult lssues that 1 have Tailed udlm
quately to confront, Not the least of these is the rols payed by Indovirinailon
and conditioning in affecting the nature of the choloes :'h.u: i person makes
Soldiers, for instance, are almost without exoeption taught, T imagine, thae all
orders wre to be obeved without question or serlous reflectinn. What is more, &
good deal of basle military iraining 15 devoted 1o developing within the ii:-]dlje-r
habits of chedience, 5o that the responss vo an order becomes a reflexive one. In
mch circumstances obedience s srders may, in some simadons, take place w.uh-
ot the presence of real choles of uny kind I

In addition, even if & two-hour lecture on the lnws of warfare and the dury o
diacbey “manifestly” lllegal orders is interpolated somewhere in hasic training
It I, 1 suspect, unrealistc psychology and doubeful maorality 0o suppose that uuv."lll
& lecture appropriately weakens or Ioosens the habit of automaiic obedience

It 8 also worth cbserving that significant Indoctrination of a special h:i.::d
“-hl!'l Place in the case of the ordinary citizen, Tt is typically part of the citi-
mn's conceptunl apparatus—and a part that is often mose difficult to cppose

we frequently suppose—that disobedionce to th :
theref e i ¢ law I8 simpl ang ai
ore that one has o choloe fmwa[]}l 51:"_.:'““5 . # Ny Wrong

" _ } but o obey the law, Such
L view i8 certainly part of the conceprual apparatus of many pa:n-:nrm in England

and America. Whare persons genuinely hold such beliefs the cass s sironger
: 4 complete defensze. Be that ag it
mAY, our Feaister can concefve of the appropristeness of d:‘sq:-l-_.edjen.::h;. Lhe iI:w
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A quite different Interpretation of the “meoral choice™ requirement
would be that which insisted upon emphasizing the moral character
of the choice, Here the point would be that the results of the cholee
miust be morally acceptuble ones. This would be a tougher test to meet.
Suppose the actor would suffer seriously and immediately should he
refuse to obey the order. 5till, in this view, he would be held account-
able for failing to disobey if obedience to the order would result in the
commission of a morally unaccepiable action. To put the issue in
rather extreme form: a soldier threatened with summary execution
ghould he refuse to machine-gun innocent wamen and children would
be held liable, because to choose to save his own life rather than the
lives of women and children is not to make a maral cholee,

None of this, however, by itself provides a convinelng excuse for
accepting rather than refusing induction. Is our prospective inductee
ta be excused if he accepts induction because according to any of
these interpretations of the Tribunal’s modification of Article Eight
he has no “moral cholee™! The answer is .Ij'I.ITr.']:Ir no. To be sure, the
threat of @ jall sentence of five years is not to be taken lghtly, None-
theless, it dors not lead us easily to the image of someone rendered
incapable of disobedience in the face of such a threatened punish-
ment, Mor, on the other hand, does it confront the actor with the sort
of dilemma in which he cannot be expected o do the right thing by
disobeying,

This is, though, surely as it should be, A person who obeys a law,
where the penalty for disobadience s five years In jail, is, all other
things being equal, less culpable than one who takes the same action
where there is no penalty for failing to do so0, e.g., a person not subject
to Induction who volunteers for duty in the armed forces. But simi-
larly, it is just not plausible to argue that the threat of five years in jail
so deprives & person of cholce or makes his choice so hard that he
pught to be excused from culpability for his actions, no matter what
those actions may be.

This is just to point up the fact that we are inclined, 1 think, to move
on to the final part of the argument as the part that deserves the most
careful attention, 1f the draftes ought to accept induction it is not
because the threat of imprisonment excuses obedience to the order to
accept induction. Rather, it is the lack of connection between accept-
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ing induction and thereby doing anything wrong that seems to be the
crucial thing. Joining the armed forces, and especially through con-
Bctiption, is, so the argument for the irrelevancy of Nuremberg goes,
simply not the sort of action that is or was intended to be prohibited
or punished in any way by either the Nuremberg Charter or Tribunal,
Thus, any talk about Nuremberg as relevant to a refusal to accept
induction {s grossly misplaced. To accept induction into the armed
forces is by no stretch of the tmagination thereby to come within the
principles of responsibility established at Nuremberg, regardless of
what the United States may be doing in the way of violating the sub-
stantive provisions of Asticle Six of the Charter,

It should be evident from what has already been said that the issue
is by no means as clear-cut as this argument would have it. A good
deal will depend upon what we take Nuremberg to mean. The short
answer is that the Charter can most reasonably be read to impose lia-
bility on the conscript; and even the modifications wrought by the
judgment of the Tribunal do not very reasonably preclude this, 3

There are, 1t will be reealled, at least thres patential sources of lia-
bility in the Charter. The first twe can be considered topether, One is
the definition of crimes against peace as including thee waging of
aggressive war. What constitutes "waging” war? Arguably, “waging”
wir means fghting war, One fights a war most easlly by being in an
army. Hence anyane who is in an army that s engaged in a war of
aggression is gullty of a crime aguinst peace, to wit, waging afpres-
sive war,

The second source is the doctrine of conspiracy and conspiratorial
respensibility laid down in Article Six. That language, it may be re-
called, proclaimed that: "Leaders, organizers, instigutors and accom-
plices participating in the formulation or execution of a common plan
or conspiracy to commit any of the foregoing crimes are responsible
for all acts performed by any persons in execution of such plan.”

Well, it is not hard to see the case for refusing induction. If the
drafeee accepts induction Into the army he will, arguably, be deemed
an accomplice who is by his service participating in the execution of
& conspiracy to commit the crimes againse peace, war crimes, and
crimes against humanity that the United States is committing in Viet
nam. And if this is the case, then the principle of vicaricus liability
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1aid down in the final portion of this section surely does inculpate him.
As an accomplice participating in the conspiracy he is, under this
principle, “responsible for all acts performed by any persons in ?xm:u-
tion of such plan.” Thus, even if he remains safely at a base in the
United States and never goes to Vietnam, he is chargeable with all of
the erimes committed by the armed forces in Vietnam,

Now, what is there that would probably be said in reply? The Tri-
bunal never did talk about what constituted "wagling” war, so lts inter-
pretation of the Charter does not help. And while Illdld dis-cwtis the
meaning and range of the conspiracy doctrine, this discussion Is
harelly decisive either. For in addition to limiting the conspiracy doe-
trine to conspiracies to commit crimes against peace (which will
hardly relieve the anxiety of a conscript being drafted into an army
that is waging a war of aggression ), about all the Tribunal explicitly
did was to announce that a person’s actions must not be “"too far re-
moved from the time of decision and action” if conspiratorial liability
is to attach, and the nature of the conspiracy must, in addidon, be
“clearly outlined in its criminal purpose,™*

Indeed, the strongest argument avallable to those who reject the
relevance of Nuremberg to our conscript is, theoretically, a rather
queer argument to invoke, The more stralghtiorward version of it
would be that “waging” and “accomplice” are not to be interproted as
including the acceptance of conscription and subsequent service in the
armed forces. As in many other matters of interpretation, there 18 no
pasy way to settle the point, Nonetheless, the argument would con-
tinue, there are reasons for adopting a reading of these terms that is
sufficiently restrictive as to exclude the conscript. There is first the
meaning of the terms in the context at hand. *Waging" war, being
an “accomplice” were made crimes in a document that was intended
by the drafters to provide a basis for prasecuting those who were, so
to speak, the inftiators of various horrendous wrongs. There was sim-
ply no thought, in the minds of the draftsmen, when they used these
admittedly sweeping terms, that ordinary conscripts into the German
Army would be held liable for accepting induction.

Mareover, there is indirect evidence that the Tribunal accepted such
a resrrictive Interpretation of the Charter. It had, as has been indi-

15, Trial of the Major War Criminals, [, 235

149 The Relevance of Nuremberg

cated, no occasion to define what was involved in waging war, but it
did have some opportunity to interpret the scope of the conspiracy pro-
vision. For at Nuremberg the prosecution had argued that all of the
Nazi leaders and associates had a common plan that was generally
understood by everyone who had a government position of any sig-
nificance at all. Thus, all such officials were guilty of criminal partici-
pation in this plan, just as were all other persons whe, knowing the
Nazi plan, determined to assist it in ways open to them,

The Tribunal did net, apparently, accept this argument, although
Its opinion on this matter is neither very lengthy nor very clear, A
person's action must not, said the Tribunal, be “too far removed from
the time of decision and action” i Hability s to attach on this pround.
The nature of the conspiracy must in addition be “clearly outlined in
Its eriminal purpose.” Thus, not all supporters of a political program
are guilty, nor are all persons whose actions ald the illegal plan in
some minor, relatively indirect and unpercelved way,

Even if this generally unenlightening elucidation of the Charter
does give us a narrower test of complicity to work with, it is anything
but clear how it would affect the case of the typical conseript in the
United States today. Arguably, information aboeut the character of the
United Stales’ participation in Southeast Asia is available to persons
in the United States in a form in which comparable Information was
not available to German conscripts, Thus, persons who accept con-
scription Into the United States Army do so having had a good oppor-
tunity to perceive the nature of the conspiracy they are thereby aiding
and abetting. Under such circumstances, most conscripts will be In
possession of the relevant facts, and there 15 nothing objectonable
about holding them responsible,

The theoretically less straightforward and more curious answer to
the conscript does not focus upon the language of the Charter or of
the opinion of the Tribunal. It directs attention instead to the more
general issue of how the Allies dealt with the Germans after the sur-
render, The answer is simple enough, even if the implications are not,
Ordinary soldiers, and certainly conscripts, were in fact—so the argu-
ment gocs—never, never prosecuted or blamed simply for having
served in the army, Given the thousands of prosecutions that were
conducted under the principles of the Charter, the one thing that
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stands out most forcefully is the fact that no prosecutions were even
initiated on the ground that the accused had, by serving in the axsmy,
engaged in the waging of aggressive wur or P-‘t]":!CilJ:Ll::iL- in a conspir-
acy to do so. The authorities never dreamed of regarding service in
the army as a culpable act.

It iz not obvious what we are io make of this argumeont, F:L'.-r.. as I
have sald, it depends upon difficult and controversial theoretical no-
tions. It invalves a working out of the munner and degree Lo w].'uth
certain practices determine the meaning that is properly to be given
to rules and principles. The case is made more complicated m:mu?r:
the practices that are here alleged to be involved are practices of ab-
stinence--the nonproscoution of ordinary soldiers. And the prul:l-:lm is
made more difficult still by the uncertain institutional setting of the
entire Nuremberg enterprise and by the legitimate doubts which all
persons ought to have about the easy -.15:-1'_|:ml:|'.iun of those proceed-
ings to the typleal operation of the criminal law. .

Fortunately, for the purpose of our present inquiry we do not have
to resolve .n:j;' of these issues. It Is possible, I think, to see the outlines
of what the case against the applicabllity of Nuremberg to the con-
script would look like. The case is a coherent and inelligible one. IE
is by no means, though, a strongly convincing one. It Is by no means
the sort of case that exposes as pretense or farce the contrary position.
Indeed, the stronger case is clearly on the other side. If a person were
genuinely and sincerely concerned scrupulously o attempt to conform
his conduct to the prineiples established in the Nuremberg E'h,u"u:.r and
applied by the Tribunal at Nuremberg, he could most iti.]l[':l:"ll.pl.'lu'l..tf‘:l‘_p'
conclude that the acceptance of conscription would bring him into
conflict with those principles,

m

But even if this concern with the meaning of “waging” and “accam-
plice” leaves the skeptic unconvinced of the relevance of Nuremberg
to the conseript, there is one additional argument th!iL the conscript
could invoke with appreciable plausibility. It goes like this. Even if
we assume that accepting conscription does not make one .imlhle
under any of the Nuremberg principles, still, accepting conscription
miy plac;: the draftee in a causal chain from which escape will sub-

151 The Helevance of Nuremberg

sequently become less and Jess easy and where petentlal Hability will
be more and more likely. For, the argument would go, disobedience
to orders—even illegal ones—will be much more dillicult once one is
in the army than disobedience to the selective service laws is now.
And once one gets shipped to Vietnam the situation is more difficuli
stiil. In part, it Is more difficult because one will then be confronted
with situations in which ene will be encouraged, if not ordered, to
commit violations of the laws of war. While it is true that one theoreti-
cally can fall back upon the absence of moral cholee here, as well as
upon the protectlons given under United States law to a soldier who
disobeys an illegal command, it 18 also true that these protections are
maore apparent than real. For in such clrcumstances one can have little
confidence in the ability to make and to have made the distinetions
upon which these defenses rest,

And there is a related point, Our conscript might know enough
about what ecombat will be ke to distrust his own ability to behave
properly once he i thrust into the combat situaton. War, he might
argue, Is extremely corruptive, particularly of the ability to make and
abide by marally credible decisions. This is surely one of the lessong
of Mylat, Consequently, it is both prudent and proper to avoid get-
ting put into a positdon where one will be unable to behave properly.
Indeed, one is culpable here for the same reason that a person who
commits a vehicular homiclde while intoxicated (s culpable for getting
himself fnto a state where he cannot drive a car carcfully. Relusing
to accept induction is therefore the last clear chance, so to spenk, that
the eonscript has to aveid being placed in o situation in which it is
very likely that he will find himself either unwilling or unable, or both,
to restrain himself from committing the crimes enumerated in Article
Six of the Charter,

For these who are concerned always to be “tough-minded” and “real-
istic” in any discussions of war, this should prove a particularly diffi-
cule argument to refute. It is far more convincing than the counter-
argument, which talks so glibly about the soldier's right {or duty ) even
in combat to disobey a manifestly illegal order, arrest his superior offi-
ceér as o war criminal, ete. If it is "pragmatic” arpuments that will move
people, pragmatism Is all on the side of the conscript who opts out
now, before he is required, while in the midst of the jungle, to reject
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the law of the jungle and in the most unlikely of situations apply the
niceties of international law and convention.

v
In the discussion so far 1 have presupposed that the MNuremberg
principles are the obvious place to look if one wants to get clear about
an individual's responsibilities in time of war. And, as 1 indicated at
the beginning, Nuremberg is surely the most common focus of those
who are involved in serious and substantial opposition to the war in
Vietnam. 1 now want to examine that supposition more closely. In
particular, 1 want to try to establish two points that are not made as
often or as clearly as I think they should be. The first is that there arc
several quite distinct respects in which the Nuremberg principles
might be relevant to questions of responsibility and obligation. It is
important to see what these are and how they differ from each other.
The sccond is that there is also a danger in concentrating upon
Nuremberg, Preoccupation with Nuremberg may lead us to exalt
faulty princlples of responsibility. It can also obscure the more funda-
mental moral issues that are at stake in a determination of an indi-
vidual's responsibilities in tme of war, 1 will look first at the different
ways in which Nuremberg might be relevant, and then at the way in
which recourse to Nuremberg can distort the analysis.
The first and most obvious reason why someone would be interested
in the Nuremberg principles is to assess his potential liability under
them. That Is to say, the principles purport to defing and establish cer-
taln substantive crimes and certain principles of eriminal Hability.
In the words of the Tribunal: "It is the very essence of the Charter that
individuals have international dutles which transcend the national
obligations of obedience imposed by the individual state. . . . Crimes
against international law are committed by men, not by abstract enti-
ties, and only by punishing individuals who commit such crimes can
the provisions of international law be enforced.™® A legitimate and
central portion of anyone’s concern with the eriminal law is o learn
what the prohibitions are, what the penalties are, and what the likell-
hood is of getting caught and being punished. At Nuremberg and at
the large number of other war crimes trials, numerous persans were

16, Iivid., p. 223
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tried for having committed various crimes and were punished by
tences that included in some cases execution. Hence, it mi ) gﬂ;-
assum_ed, everyone ought to be interested in getting s-l:ruiahtghft :
patential liability under the Nuremberg principles .'-ust becau .d JU];JL
penalties for violation can be very severe, and wurml'nfe 18 the o w~]t .
case in w}lﬂuh the principles are likely Lo be applicable i
: 1“1::::: JTL:::E::;T ,-';:fl:;:f that although this is an obvious respect
£ elevant, il is not In prac an i 2
respect. By this ] mean that I do not think w:r].]-j n::rli;tn-;n“;lq:ltmt
who seek to raise the jssue of Muremberg In respect to Un:-i.r Emr;?;'”ni
f:fu so because they are genuinely fearful that they may in fact I:Jt- ;
ished far committing a Nuremberg offense, - | il
It is fairly easy to see why this is so, There is no International crimi
nial murlt before which violators can be brought. Tt is un]ikc]vlth at h-
United States will lose the war in Vietnam in the sense that, s y :}‘-’f
Germans lost World War 11, To be sure, our conscript m-nl- 1::?.- a3
cerned with the threat of punishment as a war criminal b;th ‘:’n:i
cong or the North Vietnamese, should he be sent to Vietnam E' ~Ifu.
tured. Still, it is on the whole implausible to claim that ;.ﬁslrll;]u-. 504
ishment by the other side as a criminal lies at or near th]e mw:fpun-
concern with the Nuremberg principles. L il
thi::: |t-|}m 1sm.fe of sanctions ufid punishment is more complicated
ave made it out to be, There s, firse of all, a sense in which
the Nuremberg principles are a part of the domestic law 01; the Uni Ed
States. Hence, our conscript could argue that while cxren:d :at
tons are remote, internal sanctions are not. He is c‘n:n-t‘u:ned .h“c-
;It::emherg I?causellm Is worried about being punished by UL:T:J
es courts for vielating i i : i
which the Nuremberg pr}gncil_rfl;;n::irﬁdp:;t& ek
Th_ls, oo, is a sound position in theorv, but once again, not so i
practice. If there is one thing the draftee can be r:r:-n!‘liden; of i1';|l= =
generally uncertain world, it is that he will not be punished rf'llI
[E.Inued Stut.ts court for having accepled inducton into ll'.l.:: :ir:::e;
:src;]s. !;Li:emted]}', the case of the soldier in the field s a bit different,
et o four threatened prosecutions by United States court
for i.hﬂf commission of war crimes indicate, a soldier does run i
very slight risk of punishment if he commits a war crime—but mi;mn:

i 1 TS
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the Mylai massacre indicates, il he really runs amok and If by chance
his actions receive unusual publicity back in the United States. At a
minimum, a soldier runs an enormously greater risk of punishment
if he seeks to invoke Nurembery as a defense against a refusal to carry
out a command than he does if he openly and voluntarily commits a
war crime. He runs virtually no risk whatsoever if he simply follows
his orders, whatever they may be. And he can be absolutely confident
that he will not be punished for accepting induction,

I think this is worth noting for two reasons. On the one hand, it
shows us that those who raise the matter of Nuremberg probably do
not do so because they are genuinely anxious to aveid the sanctions
that attended the violations determined (o have been committed by
the Germans and the Japanese, | do not mean by this that those who
gseek to invoke Nuremberg are disingenuous: rather, [ mean that they
are raising these issues in a context other than the most obvious one,
the one in which we might expect interest in the criminal law to mani-
fest huself,

Or the other hand, the fact that Nuremberg is not a worry ol this
gort does tell ws something of importance about the weakness and
limitations of the entire Nuremberg undertaking, What the American
experience shows is the practical, if not the theoretical, incapacity of
national institutions to view their own behavior with sufficient objec-
tivity to apply principles of this kind in any serious way (o themselves,
The courts in the United States are psvchologically, if not logically,
unable to assess governmental behavior in respect to war with suffi-
clent detachment so as to take sexiously the notion that, for example,
the United States is guilty of war crimes and crimes against peace
and humanity in Vietnam. This is worth attending to because it does
call into question the fairness of the war crimes rials conducted afver
World War [T and, more importantly, because it shows it least one
respect in which the Nuremberg principles do differ markedly from
other portions of our criminal law.

If it is unlikely that a eoncern to aveid penal sanctions flowing from
a viclation of the Nuremberg prineiples has been a central concern
of those who have invoked Nuremberg in the course of their resistance
to the war, what may be their interest in doing so? Several different
points might be involved. To begin with, it is important 1o see that
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Muremberg can be relevant legally even though there is no chance of
the eourts of the United States being used as the institutions in which
the genuine United Stales offenders against Nuremberg will be prose-
cuted. This other legal use arises because Nuremberg has a defensive
as well as an offensive legal relevance, And, to the cxtent that Nurem-
berg has been invoked in the United States in a distinctively legal
context, it has been in a defensive manner, S

What do I mean by this? The Nuremberg principles were used
offensively at Nuremberg, "Offensively” in the sense that they were
used to impose eriminal 1|x|h1|.l[j~' upan persons who wero :i|.|(;ﬂr“fi ta
have violated the rules, They were used to justify the impnsit.i-un of
criminal responsibility. In the United States, with the exception of
pecasions like Mylad, the principles have been introduced defensively,
"Defensively” in the sense that they have been invoked as a legal rea-
son why a person ought not be held Nable for violating the laws of the
United States. They have been used to justify behavior which Is osten-
sibly illegal but which, in the light of Nuremberg, Is not. Thus, when
Captain Levy refused to train Green Berets in medical skills and wos
subsequently court-martialed for his refusal, one of his defenses was
that the Green Berets were committing war crimes in Vietnam, Hence
the illegality of thelr behavior justificd him in refusing to assist them
in developing their capabilities for action, .

Similarly, when a conscript invokes Nuremberg in support of his
refusal to accept induction, he is employlng it defensively, He Is argu-
ing to the court that his apparemly illegal act is really legal because
ef the legal superiority that the Nuremberg principles bear to the ordi-
nary criminal Jaws of the United States,

There s nothing whatsoever wrong with this argument, Legally it
Is, T think, quite impeccable, Were T defending a resisting Ellnﬁﬂ;jlll
in court, | would certainly urge the argument upon the court. I would
do so, however, being most confident that the court would not really
have anything to de with it. Not because it is bad legal theory, but
because, as | have indicated, our courts { and prnh:thil:' the courts of
any couniry } are unable to assume this degree of detachment from
the soclety of which they are a part. This inability to be objective is
but one of a number of like disabilities that juﬂ.i:-i::] institutions—
despite their claims of fairness and impartiality—labor under.
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Almost certainly, this view is shared by those who do seek o inter-
pose Nuremberg ag a defense in our criminal courts. It is also, I sus-
pect, the view of those who quile frequently appeal to the relevance
of Nuremberg in a variety of nonlegal contexts. Hence a puzzle of
sorts still remains, If people are not seriously worried about being
punished as war criminals, and if they are convinced that the courts
will not even recognize the force of a Nuremberg defense, why then
all of the interest in and recourse to Nuremberg?

Part of the answer may be that people are, quite appropriately, con-
cerned with the lawfulness of thelr behavior even when they are not
concerned with avoiding the sanctions that accompany illegal behav-
ior. To be able to claim that one is behaving in a fashion that the law
permits (or even better, in a fashlon that the law requires) is thereby
to say something relevant about the rightness of ene's conduct. Of
course, it is not to say all that there is to say on the subject. But the
fact thet matters of legality and illegality are not morally decisive
ghould not obscure for us their moral importance,

In addition, the nature of the criminal law is of special significance
to us even when we are unconcerned with the question of sanctions,
We are and ought to be concerned with the criminal law because it,
more than the rest of the law, |5 a reasonably good guide to what con-
stitutes seriously immoral behavior, Hence, people may be interested
in the Nuremberg principles because, as criminal law, they are Instruc-
tions ag to how we ought to behave in time of war,

Still again, some persons may think the principles appropriate and
important because they regard them as rensonable principles of
behavior and lability in their own right—wholly apart from the fact
that they are, in some sense or senses, the legally relevant principles.
They appeal to Muremberg, in other words, because they believe the
Muremberg principles to be the just principles of respensibility in
respect Lo war,

Finally, over and above all of this, a number of persons sense, I
suspect, that a special principle of justice is also at stake. They per-
ceive, quite rightly, that the dominant accusatorial presence at and
behind Muremberg was the United States. They see it therefore as
especially fitting that—irrespective of the intrinsic merit of the prinei-
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ples—the principles should govern the formulators of the principles
with at least the force with which the formulators insisted they should
apply to other malefactors. ’

All of these seem to me to be understandable, reasonable, and mod-
erately convincing arguments for insisting upon the relevance of
Nuremberg to individuals living today in the United States. But there
.'n_re d:u:gers that accompany this insistence, and it is important that
these be understood as well. In particular, a preoccupation with
Nuremberg can serve—and to some degree, 1 think, has served—to dis-
tort much of the character of the fundamental opposition to the war,

The first danger is that it has appeared to rest opposition to the war
aon the morally Jeast interesting ground. Dependence upon Nuremberg
implies that if the behavior in question were not punishable, the actor
would not be behaving as he is. Despite the fact that persons who
appeal to Nuremberg are not really worried about the imposition of
sanctions If they go ahead and obey the laws of the United States
(say, by accepting inductdon), this is a very natural inference which
is to be drawn from any such invocation of Muremberg. It Is to sug-
gest that a person is (for instance) resisting induction primarlly, if
not solely, to avoid the imposition of the more severe sanction 1].:.1;
would attend accepting induction. It even suggests, although less
d:rﬂcﬂ}r. that such a person would rCCEpE ][1dul:|.i_|:”-|_ if only it weren't
prohibited by Nuremberg. And this, I think, obscures rather than {llu-
minates both the reasons why most resisters do resist and why they
ought, on moral grounds, to resist. It substitutes @ morally uninterest-
ing reason for acting—a kind of prudential concern with sanctions—
for a morally compelling reason for acting—a desire to prevent the
United States from continulng its horréndous behavior, .1.r|rl a desire
to avoid becoming morally implicated in the perpetration of grossly
immoral acts.

The second danger is the implication that the Nuremberg princi-
ples are obviously justifiable principles of substantive law and indi-
vidual responsibility in respect to war. And this seems to me surely
wrong. At a minimum, the notions of conspiracy, conspiratorial lia-
bility, and group criminality all require a good deal more critical atten-
ticn before we hail them as desicable components of any code of
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criminal liability, Similarly, the rejection of the defense DE1 s:ltr:;.:l;
orders (even as modified by the Tribunal) demands more thoug

an it has 5 seived.
m?]]?h:: Ei:t:iitiri:lriﬁl danger is that which Hows .l'_rum the d.cgw:-:: l;c:
which Nuremberg makes the jssues legal issues. The _pmnt is p.L:"'_;
that the criminal law is only a very rough gujdu_- to wh..-u is mora iy
impermissible, Our own criminal laws punish persons alndﬂpk1rrs?{
t}u;rn severely for many things that they Lll]}:','!1l to !n:.pt-.*rlmnr. ; to t,] :
And these same laws poermit persons to do things wl.m'h no 1:)||.vl.,ki.'l1.lijl__l !5
to be permitted to do. So, the fact that behavior of a :CHI:IIL “:::Iltml
fllegal is neither a necessary Nl sufficlent assurance f,mr. i x : i

The more basic point, though, 18 that jlhl! f:n.-LI 1i1..|.l IFI;,'T:T:!LI. 1171:_-_{“
illegal is only one relevant consideration in the deter nlnn;cu:w: :,m._
immorality. If a given m'nur:ul: of u:nmim'.li I51”|:~,,|f::1i,;:§,; l»:ulg]“,m i l;;,

T i 15 1H\I1'.|Ufi.'l!|[1|', L wWe surc _'!." [£5 8] L] & -

:at:::-.}-:'.d[:‘:ur}tc lnst :lﬂ:ll}"'ilb-, the responsibilities t]'m.L nm.m.w_ ,'I.IFE' ;::1 llmr;b
vidual's moral responsibilities, Our legal ru.‘tih:J1.‘.:iJ|‘:|]l|I11!ﬁ .|ﬁ|,_r:l. :u- . ¥
no means determine what those mor al H::;jh:-l'l:ilhl.[lurj"-. are, A p.»lfm;_::
pation with Nuremberg, with our legal responsibilities, t-:u;hu.n; =
deflect attention from what s surcly the central concern; at in

Widuals, espectally in time of war, try to do the morally right-and™
(obligatory things.

DAVID MALAMENT Selective Conscientious

Objection and
the Giflette Decision

The Military Selective Service Act provides for the deferment, on
condition of alternate elvilian service, of those “whao, by reason of
religious training and belief, [are] conscientiously opposed to partici-
pation in war in any form.” In recent years eonsiderable effart has
been devoted to the interpretation of this clause, and in particular to
the question of whether objectors to a particular war, socalled selec:
tive consclentious objectors, may qualify for exemption,

Many draft-age opponents of the Vietnam War have iried to con-
vince thelr Selective Service Boards that, though not (necessarily )
opposed o all wars, they are consclentiously opposed 1o the war the
United States Is now fighting. They and their lawyers have argued
that (a3 they are entitled to deferment under the existing provision
properly interpreted; ov (b) the Selective Service Act is unconstitu-
tional to the extent that it diseriminates against them. In 1568 a fed-
eral judge accepted the second claim and dismissed non indictment
against a registrant who refused induction into the armed forces.:
Beveral other favorable decisions followed.® Bul for the most part, the
courts did not consider the claims of selective consclentious objec-
tors favorably. The matter was decided by the Supreme Court last year
in the case of United States v, Gillette, The Court upheld the denial of
deferment to Gillette and his subsequent conviction “not because of
doubt about the sinecerity or religious character of his objection te

1. Undted Seates v. Sisson, 297 F. Supp. goz (D. Mass. 1968},
3. United States v. Bowen, 2 BSLR 3431 (N.D. Calif. Dec. 24, 15683); and
United States v. McFadden, jog F. Supp. 5oz (N.IM Calif, 5g70).
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military service, but because [his] objection ran to a particular war.™

The Gillette decision is questionable on several grounds. [ hope to
show this. But [ am not primarily interested in the question of the
constitutionality of the Selective Service Act. My layman's reply to the
decision is rather a vehicle for the discussion of various claims about
the difference between universal and selective conscientious objec-
tion and about why one, but not the other, should be grounds for
deferment.

As 4 first line of defense, selective objectors have claimed that they
qualify for deferment under the existing statutory provision, properly
interpreted. The statute speaks of those who are “opposed to participa-
tion in war in any form.” A first argument exploits the grammatical
ambiguity in this clause. “In any form" seems to modify “war.” If so,
only universal objectors, that is pacifists, are eligible. But “in any
form” may modily “participation.” In this case the criterion of appli-
cabllity s that the objector must oppose any form of participation in
war. Such objection may then be interpreted plausibly as objection to
any form of participation in some particular war, such as the war
being waged at the time of conscription, This argument was accepted
by at least one clreuit court in 2 case dealing with a Jehovah's Witness,
In fact, the court thought it obrious that "in any form” modified
“participation,"

According to another interpretation of the disputed clause, “In any
form"” should be read as “in at least one form."™ Hence the requirement
is objection to participation in some war or other, presumably the one
in which the objector would serve if drafied.

q. Unlted States v. Gilleite, 401 U.B. 437 (1571).

4. Taffs v. United States, 208 F.ad 331 (8th Circuit 1a53). The relevant por-
tion of the decision reads: “we are inclined do think that Congress did not Intend
such an unreassnable construction to be placed on this phrase. . . . The words,
“in any furm' ebuvicusly relate, not to ‘war' but to “participation’ in war, War,
generally apeaking, has only cne form, a clash of opposing forces, Hut a per-
son's participation therein may be in a varleiy of forms" (italles mine).

5. See Brief for Defendamt, p. 21, United States v, Kurkd, Crim, No, 85-CR-135
{E. Dist, Wise.), cited in Ralph Potter, “Consclentions Objection to Partieular
Wari," Religion and the Public Order, ed, Donald A, Glanella (Ithaca, N.Y.

1568], p. Ga.
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w:;’u:i ?;:sfhifalergrntaugns are, [ think, farfetched. Justice Marshall,
madjng o r_hL ma:juruy in Gillette, noted the possibility of alternate
e s € relevant clause but quickly dismissed it The debate
In the Congress over the Selective Service Act sugpests no reaso bl
ﬁuzhft as to what was intended. It should be admitted that l:.'c:r':z;l-:-a:
aA ::.;E:Ed both the common parse and the universal quantifier.
— :hguﬂ;:xt :uo:m ql:;']rfu:au?nmu:lder the existing provision
Wir " : i
objectors have told their draft boards rha‘:ntie?::i;: Eﬂ:::lztiﬂmm
circumstances, "use force” The question ubv:iu-uﬁ]-: arises R :T:t
whether those circumstances constitute states of war 'I'hd;r:zt .
numerous Judiclal decisions to the effect that 1\-'i1i1ng,lm';s to dEI'-?'M:
oneself, or a member of gne's family, or a friend rJIr a str .
allntkfdlon the street does not compromise the FNJSJHID;'I of a mn:::fer
tous objector. Nor do these decisions draw the line at defundl:;] :
groups of people or the immediate community in which one li E
~ On the b._uls of these precedents the argument fs made i
tm:ml':I Ifu participation in war In any form is consistent with willingness
© defend the country against attack. If the conscientious objector
may legitimately defend his immediate communtty, then wh nf)t his
entire tcwn.lnr county, or state? Perhaps it fs po&-;i'lata to d(‘fiﬂd 01::
self n.n.d one’s family and neighbors only by banding with others .-m.:i
repelling invasion along national borders, rather than waiting f
invaders 1o reach Main Street, e
A large class of would-be selective conscientious objectors would be
protected If this argument were accepted. An opponent of the Vietn:
War mi_ght take the position that while prepared to defend the cnm
try against attack, he would not fight in a war halfway around tu;t:f_‘
world against a weak power with negligible air and naval capacity
. ;:u LS. at 423, -
7 Bee, eg, Unite f
It was ]}Ju-ld icIJ:ua.l: "A)Izri:lr::;n: ::rn::ll'r.:?ui:.::
eapecially as the last aliernative, has Ll
Em{nm e:p;i:":: full-Aedged cnn:c:?z:::::gogﬂ:::; Eu;?ﬁdu;;'i-dh!ia:
R—_- al:':g Pruid;nf?'uﬁ with machine gun bullets, or while an assansin
5 alss United States v, Haughton, 413 F.ad 743

(sth Circuis 1g6g): "Haughton's willingness to wse force to protect the COmmy-

nify or to sto
et p ancther from taking a life i consistent Wwith consclentious objec-

ade that opposl-

563 (ad Circult 1968), whers
uged to restrain wrong doing
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Whatever one thinks of the justice of the Vietnam War, it is surely
wrong to think of it as a war of national defense against external
attack. _

Even if it were accepted, however, the argument would not be avail-
able to those would-be conscientious objectors who distinguish
between just and unjust wars, declare their willingness to fight in
behalf of a just cause, and also concede that there might be just wars
which are not wars of national defense. Neither would it be available
to Gillette, who in his request for classification as a conscientious
objector stated his willingness to fight not only in a war of national
defense but in a war sponsored by the United Nations as a peace-
keeping measure as well. In the majority decision, the Supreme Court
curtly dismissed this line of defense for Gillette. The language u:_:l'cl
suggests that the Court would not be impressed by the extrapolation
from immediate and personal acts of defense to wars of national
defense even if this were relevant to Glllette's case.”

Two further arpuments have been advanced to the effect that cer-
tain types of selective objectors should qualify for deferment under
the existing provision. One has to do with counterfactuals, the other
with contingencics. Applicants for consclentious objector status are
invariably asked by thelr boards whether they would have been will-
ing to use force against Hitler in World War II, or whether they
would use force under certain hypothetical conditions. Presumably
an unequivocal negative answer is requived of an applicant if he is to
receive a deferment, Otherwise the applicant ls merely a selective
objector, But the argument can be made that unwillingness to
answer these guestions in the negative should not be grounds for
disqualification. _ .

An applicant might well reply to these questions by sa}-lnlg simply
that he does not know what he would do. This answer, far from
being evasive, might reflect the eridcal uncertainty of an honest man
unwilling to make facile declarations about what he would do under
extracrdinary counterfactual conditions, This would-be conscléntious
objector feels certain that the particular war he faces is smsalej-,-s.
cruel, and immoral. He is quite sure that his conscience would give

8. go1 US. at 4q8.
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him no pesce were he to participate. He is furthermore drawn to the
belief that all wars are futile and wrong, just as this particular one is,
But he cannot dispel residual doubt about how he would react in the
face of the excruciating circumstances that his draft board describes.

This hypothetical self-eritical applicant recognizes that his prinei-
pled rejection of war has never been put to a severe test. He recog-
nizes that in the case of o genuine invasion his pacifist sympathies
would comme into conflict with strong impulses to defend other people,
He cannot be sure how the confiict would resolve ltself, In despaic
he might reach the conclusion that the allernative o war would be
even worse than war itself

These possibilities would plague the applicant faced with the ques-
tion “what would he do if.” Because of his personal integrity he would
have to answer that he did not know. Some have argued that he should
be considered o consclentious objector nonetheless, As of the time of
his application he 45 opposed to participation in war in any form. That
is the proper test, according to this argument, not what his position
would be if the times were different.

There is something by way of precedent for this line of defense, In
ene case o reglstrant was asked by his board whether he would
“change his mind" if the country were attacked. The registrant replied
that it was possible that he would, On this basis the board denied his
application for classification as a consclentious objector. But the dis-
trict court ruled in his favor, saying that his reply should not dis-
qualify him, “as it clearly relates to a contingency and provides no
inference as to [his] state of mind when the incident occurred,™

This defense was dismissed as irrelevant in the Gillette decision.
Thurgood Marshall saw an obvious difference between a unlversal
objector who cannot exclude the possibility of a subsequent change
of mind and an objector such as Gillette, who at time of application
can narné cireumnstances under which he would fight.'*

A final argument for qualification of certain selective consclentious
objectors under cxisting law concerns what might be called “contin-

g. United States v, Owen, 415 F.ad g0 (Bth Circuit 19690, Bee alse Miller v,
Laird, 5 S85LR 3146 (N.D. Calif. April 28, g7a).
10. gor U5 ar 448,
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gent pacifism.” A selective service registrant might .well. distinguish
in principle between just and unjust wars, declare his willingness to
fight in the former, and yet firmly believe that no actual war such as
he might face would be just. This position might originate in a radical
critique of American foreign policy. It might be based on t?m judgment
that no war is just when waged with indiscriminate aerial weapons.
Or it might derive from a theological doctrine which maintained
that only a war ordained by God would be just am.i that God will
{ probably ) not ordain such a war. This third possibility seems con-
trived, but it s in fact the example considered and considered favor-
ably by several courts. It is more or less the position taken by
.]uh::wu.-h‘s Witnesses. Judges have wanted to consider them as conscl-
entious objectors, There has never been any question of the sincﬂ_'it.y
of their rejection of sccular war, or of their willingness to accept jail
rather than conscription. But they will not declare opposition to par-
ticipation in war in any form. .

In 1955 the Supreme Court upheld the right of exemption “f.. a
Jehovah's Witness despite his declared willingness to pa.rtlcilpu?a in
defense of his ministry, Kingdom interests, and in defense of his fel-
low brethren™ Justifying the exemption, the Court noted t.hn:
Jehovah had not commanded war of his Wimesses since Rtl:rlhu-.;l
times, But the Court did not seem to accept the implications of the
decision. Tt later refused to hear a case involving a Roman Catholic
who professed bellef in the just war doctrine yet malntained 'rhjn
“there had never been a just war in history and there never could be.™*
Here denial of deferment and subsequent conviction for refusing
induction were permitted to stand. :

This line of defense, that an objector to a particular war is really a
universal objector, contingently, Is not directly relevant to Gillette, 1t
is, however, interesting in its own right. The position Is by no means
contrived, and large numbers of objectors to the Viemam War could
in all honesty embrace it. At the same time the defense was not
explicitly rejected by the Court in Gillette.

11, Sicurella v. United States, 348 U.5. 385 (1955).
12, United States v, Spiro, 384 F.2d 159 (3d Circuie 1967), cert. demied, 3go

U8, g8 {1968),
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These four arguments may suggest how attorneys earn their fees
but skirt the crucial question. What of the objector to a particular war
such as the one in Vietnam who distinguishes that war from others
that are just, who can say that he would fight in just wats, and who
furthermore admits the possibility of such a war occurring within his
lifetime? I think it must be conceded that it was not the intention of
Congress to exempt such an objector. The question, then, is whether
the draft law is unconstitutional Insofar as it denfes consideration to
those “who, by reason of religious training and belief, [are] consclen-
tiously opposed to participation” in the particular war they face. This
is the question in Gillette,

The constitutional challenge is framed in two different ways.
According to the first, forcing a man to fight in viclation of religious
conscience denies him his basic right to the “free exercise of religion”
as guaranteed in the First Amendment, It is no less unconstitutional
to deny this right to selective objectors than to universal objectors,
Numerous religlons forbid participation in particular wars without
teaching pacifisrn, One thinks immediately of Catholie followers of
the just war teachings of Augustine, Aquinas, Victoria, Suarcz, and
others.'" Also, the United Chureh of Christ, the United Presbyterian
Church, the American Baptist Church, and the Weorld Council of
Churches have passed resolutions recognizing the right of conscien-
tious objection to particular wars.

In one recent case h'lm]uing a Catholic, United States v, McFadden,
a district court judge accepted the elaim that the free exercise clause
protected the defendant against prosecution for refusing Induction.®
The judge acknowledged that the povernment may abridge free exer-
cise in the interests of “soclety’s health and morals” by proscribing
acts required by religious faith. But he distinguished these cases from
those in which the state coerces action in vielation of religious con-

13. For example, the Dominican Francisco Victorie, who helped formulate
canan law in the sixtesnth centory, wreote: “If & subject {8 convinced of the
injustice of a war, he ought not to serve in it, even on the command of his
prince. This i clear, for no one can authorlze the killing of an inmocent person”

{qor U.B. ut 477 [Jusilce Douglas' dissent] ).
14. 309 F. Supp. at gog, 5o8.
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science, He further acknowledged that the killing of another human
being without just cause, Le., murder, is probably the most extreme
viclation of conscience that the government could cocroe.

The government has consistently taken the position in response
that exemption from military service on grounds of religlous scruples
is mot a right protected by the free exercise clause or any other part
of the Constitution.'® Rather, exemption is a matter of “legislative
grace,” extended in particular circumstances for particular reasons.
In Gillette and elsewhere the government argued that even the exemp-
tlon avallable to Quakers is not absolute and that the Congress might
withdraw it without violating the Constitution.

According to the second challenge, cven if exemption for conseien-
tious objectors is a matter of grace rather than right, the Selective
Service Act Is stlll unconstitutional because it creates invidious dis-
tinctions, rendering grace to some while denying it to others. Even if
Giakers need not |.k.'.l'!ﬂ'.'l'r!}:l1.t"1!| in lact they are. And since they are,
other sorts of religious objecton o participation in war must receive
the same protection they do. This challenge is framed in terms of the
First Amendment stipulation that “Congress shall make no law
respecting an establishment of religion,” or under the “equal protec-
tion" clause. In ancther recent case, United States v, Bowen, an indict-
ment agalnst a Catholie draft refuser was dismissed on these grounds. '

The majority in Gillette rejected these chollenges, but it made con-
cessions along the way, The Court acknowledged that even if there is
no absolute right to consclentous objector exemption, there are good
reasons why the Congress might provide it. The Court recognized a
public interest In protecting the individual consclence wherever pos-
sible. It conceded that “fundamental principles of conscience and

1%, It hos beon argucd that theee Is a “right not o kill™ o be found in the
Ninth Amendment, which states: "The enumeration in the Consdtuden of cer.
tain rights shall not be construed to deny or disparage others retained by the peo
ple.” See Morman Redlich and Kenneth R, Feinberg, "Individual Conscience and
Belective Consclentious Objection: The Right Not to Kill" 44 New York Uni-
versity Law Review Bys-goo (Mov. 1969}

16, =2 SSLR ar 3423, where Judge Weigel suid; "In denying conscientious
objector status to Bowen based upom his religious opposition to the Vietmam
War but permmitting i to one whoso religious opposition is to all wars, the effect
of Section 6] 18 1o breach the nevirality between religion and religion as requined
by the mandate of the 14t Amendment.”

Selective Conscientions Obicction
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religious duty may sometimes override the demands of the secular
sllﬂte." It acknowledged that there are relevant pragmate considera-
tions as well, such as “the hopelessness of converting a sincere conscl-
entious objector into an effective fighting man.** It even conceded
that these reasons for leplslatve grace apply to objection to particular
wars just as much as they do to universal objection. The Court
mslts.tm.l. however, that the interest in protecting the free excrcise of
"-'|I'-'D"H.I'LI.5 conscience is not absolute and must be balanced against
competing constitutional interesis, namely “providing for the com-
mon defense” and insuring that the burdens of defense are distributed
equitably.

In response to the second challenge, the Court ruled that the line
dravwn between selective and universal objection does not establish or
Favor one religion over another, Clearly any number of laws may
exercise an incidental diserimination among reliplons without dmn;:
50 unconstitutionally, Criminal codes favor garden-variety r{:liy,mn:;
over other, more zealous creeds which would wreak VENgeanee upon
unrepentant sinners. But they do so for good secular reasons having
nothing to do with an intent to found or foster or establish a religion.
The line drawn between different sorts of religious objection to par-
ticipation in war §s justified similarly, We are told that “there are
neutral secular reasons to justify the line,” and as a result “it is nei.
ther arbitrary nor invidious.™* These reasons again, have to do with
the national defense and the need to provide for it equitably. Both
fovernmental interests are sufliciently weighty to justify any Jruc,iden-
tal discrimination between religious bellefs that the Act may require

The Court's position is that provision for exemption of mn.-tr.-]en-l
tious objectors must be evaluated in the light of conflicting legitimate
intereats, and that this is a proper matter for |ogf5]n:ive. determina-
tion. The Congress, presumably, had found that this balance of inter-
ests warranted exemption of only the universal objectors. It would
have been neither “irrational” nor “unreasonable” for the Congress to
have extended exemption to selective objectors.'* But in acting as it
did the Congress did not violate the Constitution,

In the Sisson case, the first important case won by a selective con-
sclentious objector, Judge Wyzanski also found that “this Is not an

17. o1 U8, at 445, 453. 18, Id. at g45. 19- Id ar 460
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area of constitutional absclutism.” He insisted that any and all men
might be justly conscripted “in the last extremity.” He held, however,
that when Sisson refused induction we were nowhere near the last
extremity, and that the public interest in conscripting Sisson then was
clearly outweighed by the public interest in protecting the freedom of
religious conscience.” In other words, the balance arrived at by the
Congress was sufficlently lopsided to justify judicial intervention.

At least for the purposes of this essay, that s the position I take as
well. According to the Gillette decision, Congress reasonably assumed
that serious governmental interests would be jeopardized if conscien-
tious objection privileges were extended to selective objectors. | shall
argue that it is not at all clear that this would be the case. The govern-
ment makes several different claims to this effect, but all are question-
able.

ox

Two governmental interests are mentioned in the decision. The
first is that of falr administrability, The government warned that a
program excusing selective objectors would he “impossible to conduct
with any hope of reaching fair and consistent results.” It would
“Involve a real danger of erratic and even discriminatory decision-
making in administrative practice.” The second interest is that of
maintaining the effectiveness and morale of our armed forces.™

The test for eligibility as a consclentious objector which Gillette
challenged consists of three parts: objection must be conscientious;
it must be based on “religlous training and belief”; and it must apply

. , Bupp. at gob. Judge Wyzansk! staved: “The sincerely consclentious
m::. q:gh;:; |;ﬂﬁ£|_‘pi:5 fiow from reflection, educailon, practice, sensitviry io
competing claims, and a #earch for a meaningful life, always brings impressive
credentials, When he honestly belleves that he will act wrongly if he kills, his
claim obviously has great magnitude, That magnitude is not appreciably less-
ened if bis belief relates not to war in general but to a particular war o & par-
gicular type of war. . . . It is equally plain that when o nation is ﬁg_hdnp; for its
very existence there ars public and private interests of great mng.miude in con-
¢ sipting for the common defense all available resourcas, including manpower
{or combat, But a campaign fought with limited forces for limited objects with
no likelihood of a bartlefront within this country and f._u-!thau-t a declaration of
par s not @ claim of comparable magnitude™ (Malics mine),
ai. 4o1 1.8, at 456, 455.
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to participation in war in any form. The governments central claim,
accepted by the Court, was that if the third part of the test were
dropped, it would be essentially more difficult to administer fairly and
consistently thamn it is as it now stands. In Thurgood Marshall's words:

A virtwally limitless variety of beliefs are subsumable under the
rubric, “objection to a particular war.” All the factors that might
g0 into nonconscientious dissent from policy, also might appear as
the concrete basls of an objection that has roots in conscience and
religion. Indeed, over the realm of posstble situations, opposition to
a particular war may more lkely be political and nonconscientious
than otherwise. The difficulties of sorting out the two, with a sure
hand, are considerable. . . . In short, it is not at all obvious in theory
what sorts of objections should be deemed sufficient to excuse an
objector, and there is considerable force in the Government's con-
tention that a program of excusing objectors to particular wars may
be “impossible to conduct with any hope of reaching falr and con-
sistent results, , . "™

The Court is concerned about the administrative difliculty of answer-
ing two guestions: first, whether an objection Is consclentious, and
second, whether the objection is religious in the proper sense, rather
than political. The Court seems to occept the claim that these deter-
minations would not be merely more difficult to make in the case of
selective objection, but so much more difficult that fair administra-
tion of the Selective Service Act would be impossible. In order to eval-
wate this claim, which is central to the Courts decision, it is neces-
Biry to review how the Court has previously interpreted the first two
parts of the three-part test for eligibility as a consclentious objector.

The first fecderal conscription bill that made provision for consclen-
tious objectors was enacted during World War I. It provided exemp-
tion only to members of historic peace churches, sueh as Quakers and
Mennonites. The next bill, in 1940, made no menton of membership
in a traditionally recognized religious organization, but provided
exemption for those “who, by reason of religious rraining and belief,
|are] conscientiously opposed to participation in war in any form,”
In 1948 a qualifying sentence was added: “Religious training and

a3, Id at 455-456 (italics mine),
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belief in this connection means an individual's belief in a relation to
a Supreme Being involving duties superior to those agising from any
human relation, but does not include essentially political, sociological,
or philosophical views, or a merely personal moral code.”

The gualification was added to clarify matters, but it had the oppo-
site effect. In a series of cases the "Supreme Being® test was chal-
lenged as being prejudicially narrow, since it excluded such religions
as "secular humanism.” The distinetion between religious beliefs and
those stemming from a "personal moral code” was also challenged as
being vague, arbitrary, or discriminatory.

The Supreme Court came to accept these challenges in the Seeger
dectslon in 1965, In his application Seeger had refused either w affirm
ot deny bellef in a Supreme Being. He had crossed out the words
“training and” in the phrase “religious teaining and belief” and put
quotation marks around “religious.” The Court decided that he quali-
fied as a consclentous objector nevertheless, It formulated what has
become known as the “equivalency test” of religious bellef, What is
required is "a sincere and meaningful belief which oceuples in the life
of the possessor a place parallel wo that filled by the Cod of those
admittedly qualifving for exemption.™®

In response to Seeger the Congress deleted the Supreme Being
clause in 19687, but loft the second half of the gualification, that reli-
glous training and bellef "does not include essentally political, socio-
logical, or philosophical views, or 4 merely personal moral code.” The
Selective Service Act was in that form when Gillette violated it and it
has not been changed since.

In its decision in Welsh in 1g7¢ the Court went further and inter-
preced away some of the force of the restrictive clause about merely
personal moral codes. Welsh simply struck out the words “religious
training and belief® when filling out his application and deseribed
himself as @ humanist, much as Gillette did, The Court decided, none-
theless, that his position was religious in the proper sense and that he
should not have been dented his classification. It applied the follow-
ing test: “If an individual deeply and sincerely holds beliefs which
are purcly ethical or moral in source and content but which neverthe-
less impose upon him a dutly of conscience (o refrain from participat-

33, United States v. Seeger, 380 ULS. 176 (1965},
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ing in any war at any time, he [5 entitled to deferment as a conscien-
tigus objector.”* As of the time it heard Gillette's appeal, this was the
Court’s criterion for eligibility as a conscientious objector. It reaf-
firmed this position in the course of ity decision in Gillette. Thus if
the Court is to distinguish political from religious objection, and con-
tend further that selective objection is “likely to be pelitical,” it is
bound to interpret religion in this sense, which does not exclude secu-
lar conscience.

What is the distinction? The Court never gives an example, but I
agsume it would consider political the following reasons for opposing
a particular war: (a) the war is one of imperialist intervention; (b)
it is contrary to the interests of the international working class; or
(e} it is contrary to the national interest (of the country In whose
army the objector is asked to fight). | further assume that it would
have to consider an objection based on the Christian just war doctrine
to he properly religious. According to one formulation, the doctrine
forbids participation in a war when any of the following conditiens
are not met: "(1) The cause must be just. (2) War must be the last
resort, the only possible means of securing justice. {59 War must be
made by lawful public authorlty, (4) There must be a reasonable hope
of victory, (5) The intention of the government declaring war must
be just, that is, free of vindictive hatred, gresd, Eruu]t:{_ ar Rlcc. (6
There must be a due proportion between the good probably to be
accomplished and the probable evil effects of the war. (7) The war
must be rightly conducted through the use only of just means.*™ The
guestion is how these conditions, or rather their réspective negations,
are different from (a), (b), and (e).

I do not question that objections such as (a), (b), or (¢) are in a
good sensc political in character. So are all normative judgments
about the affairs of a national state, polis, or other body politic, The
Christian doctrine that defines the conditions under which war is jus-
tfied is itself political. But the semse in which these judgments are
political is not incompatible with derivation from “religious training
and belief" as the phrase is interpreted in Seeger and Welsh, or even

24. United States v. Welsh, 358 U5, 340 (1970).
ag. Poner, “Consclentious Objectiom to Particular Wars,” Religion an. the
Public ﬂ'rn!er, P B,
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in the most traditional interpretation. God might reveal his will con-
cerning the affairs of state and command men 10 act accunlﬂ.in gly. _He
often did so in Biblical times. Jehovah's Witnesses are still waiting
for Him to do so again.

A draft-age registrant might oppose a war on grounds .':.H}' (b}, or
(e} precisely because of his “religious training and belief.” An observ-
ant Catholic might refuse to participate in what he considered to be
a war of imperialist intervention because he also thought such wars
violated at least several of the conditions defining a just war. Aml.;hnr
citizen who believed his country to be of divine importance might
refuse to participate in a given war if he felt the war threatened the
interests of the country. _

It should also be clear that normative principles concerning wir-
fare which we traditionally associate with religious sects can bz shared
by nonbelievers. The Christian just war doctrine, which the Court
must recognize as a possible religious foundation for selective a‘r_:;ec-
tion, is not at all sectarian,* Quite the contrary. Some of the princi-
ples of the doctrine have even been incorporated into the body of
international law which defines the permissible clrcumstances and
means of war. One might embrace the just war doctrine as the will
ol God as revealed in personal mystical communion or through the
mediation of a long heritage of religious teachings. But one might
also embrace its criteria within a different framework: as a secular
moral intuitionist, as a contractarian,® or as a utilitarian of one gort
or another. And ane might do so with such depth of convicton as to
satisfy the Court's “equivalency test” that bellef be r:ehg,‘ln_un.

Of course not every objection to war couched in political language
need reflect deeply felt moral obligations or the dictates of consclence.

6. According to Jobn Courtney Murray, 5.1, who served on the National
Commilsgion on Selective Service (in dissent), "it is not & sectarian docirine, It
is not exclusively Roman Cathelie; in certain forms of its presentation, it is not
swen Chelatlan. Tt emerges in the minds of all men of reason and good will when
they face two inevitable questions, Firse, what are the norms that govern recourse
to the violence of war? Second, what are the norms that govern the measure of
viclenoe to be used in war? . . - The , . . docmine . , . ineists, fizst, that milieary
decigions are a species of political decisiors, and second, that polidcal decisions
must be viewed, not gimply in the perspectives of politics as an exerclie nE put:'er,
but of morality and theology in somo valkd sense” ("War and Conscience, A
Cenflict of Loyalties, ed. Jamed Finn [Mew York, 1968], p. 21}

a7. See John Rawls, A Theory of Justice (Cambridge, Mass., 1g71), sec, 58,
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But neither is this necéssarily the case with objection couched in what
the Court would probably consider religious language. In worrying
about whether objection is political the Court is worrying about the
wrong question,

The force of Seeger and Welsh was to collapse the condition that
objection be based on religious training and belief into the condition
that it be conscientious, Le., that it be deeply and sincerely held and
derive from the binding obligations of conscience, divinely inspired or
not. The proper question for administrative determination is whether
a draft-age opponent of a given war Is consclentious in this sense.

The government's central claim, accepted by the Court, is that this
determination is harder to make when objection s framed with
respect to a particular war than when it is framed with respect to all
wars. The determination, in fact, is so dilficult that a program excus-
ing selective objectors would be “impossible to conduct with any hope
af reaching fair and consistent results.” I cannot see why it would be
harder to conduct than the présent program. I certainly cannot see
why it would be “impossible” to conduct. And yet surely only insuper-
able administrative difficulty, not mere administrative inconvenience,
Is the sort of governmental interest which may be weighed against
basic rights as guarantecd in the free exercise, nonestablishment, and
equal protection clauses of the Constitution.

Admittedly, in Indlvidual cases it may be difficult to determine
whether a would-be conscientious objector is truly conscientious. But
in these cases the difficulty has nothing to do with whether his objee-
tiom I Puﬂ{:ulu or universal. There is a confusion here between the
substance of a position relating to the justifiability of war and the sin-
cerity of an applicant who claims to embrace the position on grounds
of conscience. The fact that a man claims opposition to all wars is no
proof that he qualifies for deferment. It simply happens to be the case
that people who have tradidonally claimed opposition to all wars—
Quakers, for example-have more than proven their consclentious-
ness in our eyes. We naturally tend to asscciate all objectors with
them.

The Selective Bervice System does not accept claims to consclen-
tlous ohjection at face value. A personal statement, references, and
an interview are required. The local draft boards have the responsi-
bility for judging depth and sincerity of belief on the basis of this
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evidence. Decisions may be appealed and all determinations are sub-
ject to review in the federal courts. The mechanisms whereby we eval-
uate sincerity and intent are surely fallible and subjective, but they
are not more so in the case of claims of selective objection than in
those of universal objeeton. In [act a would-be selective objector,
unlike his counterpart, may properly be held accountable for substan-
tive information about the nature of the war he opposes. This might
actually facilitate an evaluation of his consclentiousness. Further-
more, however imperfect our ability to judge states of mind, jurles
make such judgments every day in cases where intent or sincerity is
a factor in the determination of guilt.

The Court elaborates upon the difficulty of processing would-be
selective conscientious objectors by listing three gpecific worrles. First,
"an objector's claim to exemption might be based on some feature of
a conflict which most would regard as incidental, or might be predi-
cated on a view of the facts which most would regard as mistaken.™
For instance, one might oppose the war in Vietnam simply because it
threatened the extinetion of rare flora in the Mekong Delta, or because
Ho Chi Minh was a Sagittarius, These would indeed be difficult cases
to administer. It would have to be determined whether the applicant
was possessed of a deeply felt moral obligation to preserve rare flora
or to act in accord with cosmic command. But such cases would not
b more difficult to administer than one in which a registrant opposed
all war out of concern for the natural flora, rather than for human
belngs, or because he himself was born under a pacific sign.

Furthermore, it should be recognized that very few objectors, if any,
would base thelr objection “on some feature of a conflict which most
would regard as incidental.” The overwhelming majority of draft-age
opponents of the Vietnam War base their opposition on the belief that,
at the very least, it is causing death, injury, destruction, and human
misery completely out of proportion to any good that might come of
it, These “features” are not incidental.

Neither does it seem especially significant that objection to a par-
tcular war might be “predicated on a view of the facts which most
would regard as mistaken.” As Jong as objectors to the war are in the

28, go1 U.5. at 458, 457.
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minority this will surely be the case. But the majority, of course, ma
be wrong about the facts. There was a time when the majority ill'l t]u’i
cmmrr_]r accepted the government'’s claim that it was dr:fr:m'ring the
Sd;bVEImgn state of South Vietnam against unprovoked attack from the
}'uﬁ!fm- Perhaps the majority still does. Further, even If we could say
objectively that the majority view was correct, those who ,[';n].:ci li'i
rmn?:ize this might still be conscientious. Speaking to this very point
the (m:];i held In Seeger that: “the ‘truth’ of a Iu;i::f is not E:;mn ml
E‘IL;:}:;-L‘;::];]_{?:EHL the question is whether the objector’s beliefs are
Second, the Court notes that "the belief that a particular war at o
p-:l:tilfull:u‘ tme is unjust is by its nature changeable and suh'nl[ o
nlulhl'lc.'l.rjan by changing events."* Admittedly an objection mj.-g ar
ticular war might change as the war evalved, For example, at the {:,t:
break of World War IT there were British socialist cnn:,uiu:nlrinu; ;...h'.-c.
tors who opposed the war because it pitted working men avainst '.|1.1-".
:.mutihl-r. Some of them may have changed their minds .11':.1- r- Gc;..-rn:m :
invaded Russia in the summer of 1941. They may have then felt I-' *1!:
the interests of the international working elass, on balance 1.-.-r:.uld i_.::;:
be advanced by Germany's defeat, But the fact that IJH:'.'I:JI:i change
their evaluation of the justness of the war does not n:.'{':-_-sa.t..lr:h- i.‘uli-
promise the initial conscientlousness of thelr objection Had Ll’lﬂ"
l?“-Tm simply to ride out thelr deferments they would not have ;,jn.f]
;:;,;_wcm publicly. They certainly would not have propagandized
Changeability of beliefs is a possible difficulty in the evaluation of
claims to universal objection as well, A p-ergnn‘ might be opposed to
participation in all wars because he has concleded after long histor-
cal research that in fact all wars cause more evil than pood in the end
Yet during the course of the particular war he faces he might learﬂ
of new enemy atrocities more horrid than any he had ever :L-ma;;nmd
possible. As a result he might come to f:u:-l:'w:-: that this was an
Instance, a first instance, of a war which was just. BerLranld Hu;iqt;ll
who considered himself more or less a pacifist during World W.ur E

20. 380 D.E. at 185 30, aox U5, at 456.
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and at the outbreak of World War 1I, eventually came to support the
latter "

Though objectors to particular wars, even when consclenticus, may
change their positions, it does not follow that they should not be
deferred. Rather it follows that conscientious objector classifications
should be subject to periodic review in precisely the way certain medi-
cal, occupational, and hardship deferments are, The Selective Service
System manages to review these claims regularly even though thelr
number dwarfs that of conscientious objection claims.

Third, the Court acknowledges the government's claim that expan-
sion of exemption provisions would discriminate in favor of the "artic-
ulate, better educated, or better counseled.” The proper response to
this is the same as to the first and second difficulties outlined by the
Court. Whatever advantage a well-counseled college graduate might
have before his board he will have whether he tries to convince it of
the conscientiousness of his objection to one war or to all wars,

The government that here professes such concern for the inarticu-
late and poorly educated might better have occupied itself with sug-
gesting improvements in the administrative procedure for evaluating
conscientious objection clalms. The tribunals that evaluate such
claims should be separate from the draft boards, whose principal con-
cern is one of filling monthly quotas and whose members are rarely
known for their tolerance or judicial Insight. England maintained a
separate tribunal system until it ended conscription in 1960,

In summary, I do not see why it should be essentially more difficult
to judge the consclentiousness of a selective objection to military serv-
ice than It is to judge the consclentiousness of 4 universal ohjection.
Concern for the possibility of fair administration might have been
mare appropriate when the Court by its interpretation liberalized the
sense in which it is required that objection derive from “religious
training and belief.” If church affiliation were the test, as was formerly
the case, then applications would be comparatively easy to process.
But the Court was reluctant to construe religious convietion narcowly
and thereby risk favoring one religion over another. For precisely

31. Bertrand Russell, Autoblography: The Middle Years (New York, 15887, p.
a7s-
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this reason it should not now favor ene sort of conscientious objec-
tion to war over another.

v

‘The second substantial government interest mentioned by the Court
In Gillette is that of maintaining the effectiveness and morale of our
armed forces. If selective objectors were permitted to perform alter-
nate civilian service or noncombatant military service, it is possible
that there would not be enocugh men left to fill army quotas, Even if
soldiers were available in sufficient numbers, some might resent the
exemption of others, and this resentment would “weaken the resolve”
required of fighting men.»

The first contention, that deferment of selective objectors would
significantly deplete avallable manpower, is, of course, an embarrass-
ing one for the government. Relative to the total numbers available
for service, very few men have been drafted to fight in the Vietnam
War. In considering the government interest in maintaining the effec
tivencss of the aomed forces the Court refers to the Repart of the
Natlonal Advisory Commission on Selective Service, released in 1967,
In April 1967, the month in which Gillette applied for conscientious
objector status, Burke Marshall, Chairman of the Commission, testi-
fied that the problem before the Selective Service System was how to
select 110,000 men out of the 790,000 availlable® Actually the fig-
ure of 730,000 is misleading, since the selection process beging
long before that figure is reached. In 1968, of 20,824,000 registrants
aged 18% to 26, some 2,200,000 had student deferments, 4,126 poo
were deferred on the basis of fatherhood or hardship, 471,000 had

32, qox U.B. at 45g-480: “The fear of the Natonal Advisory Commission on
Belective Sorvice, apparently, i that exemption of cbjectors to particular wars
would weaken the resolve of those who otherwise would feel themsslves beund
to serve desplte personal cost, uneasiness at the prospect of viclence, or even
serlous moral reservatlons or policy objections concerning the pardeular
conflict.”

33, Hearings of the Semate Commitiee on Armed Services, 13-15 April 1087,

cited in Brief for Defendant, p. 53, United States v, Sisson, cert, demied, 399
U.E. 287 {1970,
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occupational or agricultural deferments, and some 424,000 Wwere
unclassified.™

If so many men were conscientiously opposed to a given war that
it became impossible to fill even a small quota, then it would be ques-
tionable whether the government was justified in going to war in the
first place, or in using conscripts to do so. In fact, however, much to
the disappointment of war opponcnts, the number of men conscien-
tiously opposed to service in recent years has never been large enough
to threaten army quotas, Volunteers have always been in the majority;
their proportion might have been still larger if the army had ralsed
its salaries and benefits, as it has done mare recently. Furthermore,
many of the men who might have been selective conscientious objec-
tors qualified simultaneously for student or occupational deferments.

It can be said in response that the government is concerned about
manpower needs not only under present circumstinees, but also in
anticipation of future war on a larger scale. Deferment of selective
objectors might set a bad precedent. [ do not find this argument com-
pelling either. For one thing, the nature of modern warfare is such
that vast infantry forces may never be used again. “War on a larger
scale” is likely to be conducted by remote control by highly trained
technicians and experts, none of whom will be conscripts. Even now
the army is moving toward an all-volunteer status, and the savage air
war over Indochina 1s increasingly automated,

However, even I there were a future conflict in which the national
defense required the conscription of large infantry forces, the govern-
ment would not then be erippled by a precedent from the period of the
Viemam War, when conditions were essentially different. To Tule that
it Is unconstitutional to withhold conscientious objector status from
Gillette under present circumstances is not to deny that all men,
including Gillette and Quakers, might be justly conscripted “in ihe
last extremicy.”

Though conceding for purposes of argument that conscription of
all available manpower might be justified under conditions of extreme
emergency, of clear national danger, I should think that those condi-
tions would make conscription unnecessary. The extent of the danger

34 Statistical Abstract of the United States, goth edn, {Washington, D.C,,
1965}, p- 280, table 383 (clted in Gissom brief, p. 54 ).
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would be clear to the vast majority of citizens and they would accept
the burden of self-defense voluntarily. Indeed, a national plebiscite
in the form of a call for volunteers is probably a better test of the
extent to which war is necessary and justified than an executive order
to raiee draft calls and commit troops, or even a Congressional decla-
ration of war, T am far more concerned about men agreeing to fight
when they are not endangered simply because their government
orders them to do so than about them refusing to fight when genuine
need arises, This s an argument against conscription, but it is also
an argument for the recognition of selective conscientious objectors.
Under those rare conditions of national emergency when conscription
is justified, few men will be consclentiously opposed to participation.

The experience of the British during World War II 1s significant
in this context. Their provision for conscientlous objection made no
mention of religlon, nor did it specify that objection must be to all
war as against the one war at hand.” The National Service Act of
1940 provided that any person who claimed that: “he conseientiously
objects (a) To be registered in the military service register, or (b) To
performing military service, or (¢} To performing combatant dutles
.+ . may apply . . . to be registered as a conscientious objector.” If
found to qualify, objectors of the first sort would be unconditionally
exempted; those of the second would be exempled from military serv-
ice on conditlon of civilian service; those of the third would have to
perform noncombatant military duty.

Up to the end of hostilities in August 1945, 67,000 men had pro-
visionally registered (i.c., applied for recognidon) as conscientious
objectors. This figure represents about 8 percent of the total number
registered. The percentage fell from 1.8 percent in the prewar regis-
tration to under .6 percent of all registratons after June 1940 and to
under .5 percent of all registrations after February 1941. The British
local and appellate tribunals that heard these cases found in favor of

45. Fenner Brockway (pow Lord Brockway) describes it as follows: “The
test was not the ground of objection but the depth of the ohjectlon. If an appli-
cant convinced them that he held his convictions so rootedly that they repre-
sented to him an fssue of right and wrong in hiz own conduct they exempted
him, despite the fact that in ancther war he might take up arms” (in his preface
to Denis Hayes, Challenge to Conscience [London, 1g45], cited in Brief for
Defendant, p. 76, United States v. Gilletts, g4o1 U.5. g37).
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approximately 8o percent of all those who applied.™ By way of con-
trast, in June 1971 there were in this country 34,202 selective service
registrants classified as conscientious objectors. They represented
1.11 percent of the total number registered, and between 4o to Go
percent of the number who had applied for the deferment. Hence
between 1.0 to 2.8 percent of all registrants applied fur classification
as conscientious ohjectors despite the more stringent requirements.™
Great Britain, at a time when it was seriously endangered, when there
was even a possibility of invasion, managed to tolerate the conscience
of selective objectors. The United States is not comparably endangered
now, nor was it so even during World War 11

The British systern did not work flawlessly, Particularly in the
beginning, there were discrepancies between local tribunals, so that,
for instance, some were more likely to be lenient toward socialist
objectors than others.* But in time the policles became more uniform,
at least as measured statistically, Even the outspoken, militant leader-
ship of the consclentious objection movement acknowledged that the
tribunals “with some exceptions, fulfilled thefr impossible task with
sympathy and Insighe,™"

The example of Great Britain is relevant not only to the govern-
ment's eoncern about having available sufficlent manpower for an
army, but also to its claim that deferment of selective objectors might
cause resentment and corrode morale ameng conscripts within the

48, The breakdown by type of claselfication was as follows:

Percentage of CO claims acceptad  70.4
{a) uncondidonally 1
{b) conditlonally 48.5
{e) for noncombatant service 248

Percentage of claims rejected o6

All figures are from Conscription: 4 World Survey, ed. Devl Prasad and Tony
the {London, 1568, p. 59.

Eﬂ?;:r i?;[gurcs rclzﬂ hﬁ !rj?.n Belective Service Svatem and reprinted in the

Reporter for Congcience Sake (published by the National Interreligious Service

Board for Conscientious Objectors) a8, no. g (Sept. 1971): 3.

38. See the CO's Hanserd (London), a serles of reprints from parfiamentary
reports of marters conoerning the conscientious abjector, published by the Cen-
tral Howrd for Conscientious Objectors; e.g., Pamphlet no. 3 (April 1g40), p. 10,

3g. Fenner Brockway, Objection Overruled, the Ninth Annual Report of the
Central Board for Consclentious Objectors (London, 1g48), po 6.
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army. Britain's army managed well enough even though there prob-
ably was some resentment of “conchies.”

Granted the problem is much more serious when a war is as unpop-
ular a5 the present American war and has produced so great a national
palarization. There are undoubtedly large numbers of conscripts who
are not prepared to declare themselves as conscientious objectors but
who nevertheless serve only because they feel it their duty. They may
have reservations about the justice or necessity of the war, or may
simply be concerned about the inconvenience or danger involved in
military service—quite rightly so. This reluctant conscript might well
think It unfair that his more zealous neighbor, even If conscientious,
Is permitted alternate service or noncombatant military service. Onee
such 4 conscript is ordered to Vietnam, or when he first sees combat,
he might well be resentful,

This objection could be directed to the deferment of universal ubjec-
tors as well as to selective objectors, but not with the same foree, Paci-
fists, like celibates perhaps, are considered odd but usually tolerable.
The selective objector, however, presents a more focused dissent and
may arouse greater anger. There is a difference between telling a
businessman that all business is corrupt and telling him that a par-
ticular business practice in which he is engaged is dishonest

A reluctant conscript may feel duty-bound to serve, but only if the
onerous duty is shared fairly, His position is entircly justified. The
question is whether fairness is compromised when the selective objec-
tor is permitted alternate service. Though he may not recognize it
even the reluctant conscript has an interest in the public tolerance of
conscientious objection, selective or universal. Could he abstract him-
self {rom the given war and knowledge of his own response to it, he
might well imagine being in the intolerable position of the conscien-
tious objector himself. He might consider the awful choice of going
to jail or fighting in conflict with conscience. As he would want to be
protected in that situation, so he would recognize the need to protect
others and to institutionalize a third possibility. True, some shirkers
might slip through. But they would probably not be many, and their
escape would be less important #o him than the possibility of imprison-

40, The example {3 used in Erief for Defendant, p. 117, United Seates v. Sis.
som, 297 F. Bupp. goa.
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ment for himself—or his son. This, I think, might be the view of an
objective representative citizen. To the extent that he would endorse
deferment of selective objectors wherever possible, the practice is not
unfair.

It might be argued, however, that idealized considerations of fair-
ness are irrelevant, Even if army morale should not be influenced by
the deferment of selective objectors, in fact it might be. The govern-
ment's concern, the argument repeats, must be considered against the
bitter background of the Vietnam War and not against idealized mod-
els of polideal justice.

This sart of cynical realism deserves a response in kind, There is
widespread bitterness in the army; morale is low, at times mutinously
g0, Seldiers returning from Vietnam tell stories of men refusing direct
orders and shooting officers. Drug abuse is common, Men are desert-
ing in large numbers. The Pentagon concedes that over 98,000 men
deserted in 1971 and that over 350,000 have done so since 1987, when
Gillette was denied his conscientious objector classification.** Morale
is probably as low as it has ever been. And the condition is certainly
exacerbated by the presence within the army of vocal opponents of
the war who express their feelings, turn out ¢1 newspapers, and
organize open resistance, The center of the antiwar movement has in
fact shifted from the college campuses to military bases on the one

hand, and to the federal prisons on the other. The government, so
concerned about morale, must weigh the disruption that might result
from the quiet deferment of consclentious war opponents against the
disruption that results even now from their presence in the army or
from their conspicuous imprisonment. It is a grim utility caleulation
indeed.

If my argument is sound, nelther of the two governmental interests
weighed by the Supreme Court in Gillette would be seriously jeopard-
ized should conscientious objector deferments be made available to
selective objectors. These interests would be ne more compromised
than they are under the present system. In the absence of such over-
riding considerations it {s unconstitutional to recognize one sort of
religious objection to partipation in war but not another, Guy Gillette
should not have been sent to prison.

41. New York Times, 28 Dec. 1971, p 5
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