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Harris, J. 

    An Iowa manufacturer contracted to design and supply special equipment for a corporation doing business in Ohio. Although the Iowa manufacturer was unaware of it, the equipment was to be sold to an entity in Iraq.  As a result of hostilities between that nation and ours, an embargo was declared and enforced, prohibiting trade with the entity in Iraq. The question in this suit is which of the two corporations must bear the loss. The trial court determined that it is the responsibility of the corporation in Ohio, not the Iowa corporation. We agree. 

    The dispute is between Power Engineering & Manufacturing, Ltd. (Power Engineering) and Krug International (Krug). Power Engineering is an Iowa corporation engaged in the business of engineering and manufacturing heavy-duty gear boxes and transmissions. Its principal place of business is in Waterloo.  Krug is a non-Iowa corporation that manufactures and supplies equipment. Its principal place of business is in Dayton, Ohio. Power Engineering brought this action against Krug for breach of contract, seeking money damages. 

    The contract arose from a commercial relationship between Tripod Laing, an international joint venture, and Iraqi Airways. Tripod Laing was to deliver to Iraqi Airways, in Iraq, an aeromedical equipment laboratory, one part of which was to be a human centrifuge, equipment used to train jet pilots. Tripod Laing contracted with Krug International (U.K.), Ltd., a subsidiary of Krug, to build the aeromedical equipment laboratory. The Krug subsidiary then contracted with Krug to build the centrifuge. Krug in turn contracted with Power Engineering to build a gear box to be used as a part of the centrifuge. Power Engineering did not know the identity of Krug's buyer or the identity of the ultimate consumer until it received a stop work order in August of 1990. 

    The relationship between Krug and Power Engineering was established through both oral negotiation and an exchange of written forms: a meeting in early March 1990; Power Engineering's "QUOTATION," dated March 14; Krug's "PURCHASE ORDER," dated March 16; and Power Engineering's "PURCHASE ORDER ACKNOWLEDGMENT," dated April 26. Power Engineering began manufacturing the gear box shortly after receiving the purchase order. 

    There never was a clear meeting of minds on whether the order was subject to cancellation. Throughout the transaction the parties somewhat casually communicated divergent positions on written forms. Power Engineering's quotation stated "ONLY NON-CANCELLABLE ORDERS ACCEPTED." Power Engineering's purchase order acknowledgment contains similar language. Power Engineering nevertheless concedes: 

There had been discussion, however, during a meeting between the parties in the first week of March, wherein Krug had expressed the desire to be able to cancel the order if necessary and pay for what work had been completed as of the cancellation date. Power Engineering had agreed to do so thus overriding the printed language of the form.

    The purchase order states on its front, "KRUG has the right to cancel this order at any time and will pay for only work completed." Power Engineering points out that this "language was consistent with the verbal understanding of the parties [concerning] the amount of damages to which Power Engineering would be entitled [upon cancellation or delivery deferral]." 

    So far, the parties and the language on the forms appear to be in agreement. But on the reverse side of Krug's purchase order appears a "force majeure" clause. Power Engineering asserts it was neither discussed between the parties nor agreed upon. This clause--the central point of the dispute provides as follows: 

10. Contingencies. In the event of causes beyond the control of Purchaser, including but not limited to acts of God, fire, the elements, strikes or labor disputes, and accident or transportation difficulties which would make it unreasonable in Purchaser's judgment to accept delivery hereunder, Purchaser shall have the option to terminate this purchase order or to delay the delivery or completion of all or part of the items, such termination or delay being without cost to Purchaser. 

Krug correctly asserts that Power Engineering never, either verbally or in the purchase order acknowledgment, discussed or objected to this clause. 

    It appears that Power Engineering initially received merely an oral purchase order and an electronic facsimile of only the front page of the written purchase order, and began production at that time. Power Engineering did not receive a copy of the complete purchase order until a month later, on April 16, 1990. Thus Power Engineering could not become aware that Krug had incorporated a "force majeure" clause on the reverse side of the purchase order until it received the complete copy. This was after it had begun the manufacturing process. 

    During the initial manufacturing and assembly stages, Krug paid Power Engineering $75,000, just over one-half of the $149,700 contract price. The gear box was completed in late July, and a minor adjustment requested by Krug was completed in early August. On August 7 Krug authorized Power Engineering to ship the gear box.  It was not shipped immediately only because of some routine matters that already had been, or were soon, resolved. 

    Hostilities with Iraq, known as the Gulf War, began on or about August 6, 1990. The United Nations immediately implemented an embargo against all shipment of any materials to Iraq. Reacting to the embargo, on August 7 Tripod Laing directed Krug International (U.K.), Ltd., by letter to "carry out no more work and expend no more money until further notice." In the letter Tripod Laing alleged "that due to the United Nations resolution . . . we have been forced to suspend operations on the contract due to 'force majeure'."  Krug received a copy of this letter on August 7 and immediately complied with its directive. Believing the gear box was in transit, however, Krug decided all equipment in transit would be accepted and paid for. On August 10 Krug learned that Power Engineering had not yet shipped the gear box and immediately orally directed Power Engineering not to ship it. On August 13 Power Engineering received a similar written directive from Krug. Krug purported to be operating in accordance with the force majeure clause. The gear box remains in storage because Krug has refused to have it shipped. 

    Power Engineering then brought this suit. The district court determined the force majeure clause is not part of the contract between the parties. The court found that Power Engineering had fully complied with the contract and Krug had breached it. Judgment was entered for Power Engineering against Krug for one-half the purchase price--plus interest and costs. 

. . . 

[Editorial note:  When considering this case in connection with study of commercial impracticability, skip Part II of this opinion, in which the court concludes that the force majeure clause did not become part of the contract between the parties, and proceed to Part III of this opinion.  You should read Part II of the opinion when we study UCC 2-207 in the material on formation of contract.] 

II. Our question, though potentially difficult to answer, is itself simple: is the force majeure clause part of the contract between the parties? The answer to this question lies in Iowa Code section 554.2207 (1991) . . . [here the court quotes the Iowa version of UCC 2-207]. 

    We think the force majeure clause never became a part of the contract. A clause in Power Engineering's quotation--the initial form exchanged by the parties--provides that "no waiver, alteration, or modification of the provisions [of the quotation] shall be binding on [Power Engineering] unless agreed to in writing . . . ."  This restrictive language may be read two ways, neither of which calls for inclusion of the force majeure clause in the contract. The language can be read to mean either: (1) "I agree to contract only if your acceptance contains all of my terms and I hereby object to any additional terms"; or (2) "this offer can be accepted only by a document that contains neither additional nor different terms." White & Summers, Uniform Commercial Code § 1-2, at 33 (2d ed. 1980). 

    Under the first reading Krug's purchase order serves as an acceptance of Power Engineering's quotation under Iowa Code section 554.2207(1), and the force majeure clause is merely a proposed additional term. But the proposed term is excluded from the contract under sections 554.2207(2)(a) and (c). The quotation's "no waiver, alteration or modification" clause operates as the required notification of objection to the force majeure clause under section 554.2207(2)(c). Id. 

    Under the second reading no contract exists at the conclusion of the exchange of forms because the force majeure clause is an additional or different term. Thus there has been no acceptance under section 554.2207(1). Id. at 33-34. Contract formation can nevertheless still occur under section 554.2207(3). Id. at 34. The parties' conduct was sufficient to establish a contract under section 554.2207(3), but the writings of the parties clearly do not agree regarding the incorporation of the force majeure clause. Accordingly, under that section the force majeure clause is not a part of the contract between the parties. The district court was correct in so holding. 

III. Krug argues in the alternative that, if the force majeure clause is not a part of the contract, or does not control for any other reason, Iowa Code section 554.2615 (excuse by failure of presupposed conditions) mandates a finding that Krug did not breach the contract by terminating it. Section 554.2615 is the uniform commercial code's version of the common law theories of impossibility and commercial impracticability. It provides in part: 

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance: 

a. Delay in delivery or nondelivery in whole or in part by a seller who complies with paragraphs "b" and "c" is not a breach of the seller's duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

Under section 554.2615(a) a buyer n2 wishing to escape from liability for nonperformance must make a three-pronged showing: 

(1) Its performance has become commercially impracticable, 

(2) By either 

(a) the occurrence of an unforeseen contingency the nonoccurrence of which was a basic assumption on which the contract was made, n3 or 

(b) compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid, and 

(3) It had not assumed the risk of the contingency or governmental regulation. n5
    We think the theory has no application here. In the first place Krug's performance cannot truly be said to be commercially impracticable. See Nora Springs, 247 N.W.2d at 748 ("the mere fact that performance becomes economically burdensome or unattractive does not excuse performance unless the increased cost is due to some unforeseen contingency which alters the essential nature of the performance"). The embargo does not prevent Krug from fulfilling its contractual obligations with Power Engineering. Although the embargo prevents products from being shipped to Iraq, it does not prohibit a domestic purchaser from buying, from a domestic manufacturer, a machinery component part intended for shipment there. 

    We do not believe that the stop order further up the chain of contracts in this case constitutes an "occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made." Although Krug may have made assumptions regarding such unforeseen contingencies, Power Engineering was not privy to Krug's planned use of the gear box. Under the circumstances Krug must be found to have assumed the risk that its purchaser would not, or could not, perform. 

AFFIRMED. 
